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IOPUINYECKHUE HAYKH

YK 347.441.4

CBOBO/IA IOTOBOPA KAK TIPABOBOM UHCTPYMEHT
OPTAHU3AIIMU PBIHOYHOTI' O XO3SMCTBA

Xampoes Illyxpar CagupoBuy

Kananaar ropuandeckux HayK, JOLECHT,
3aBeAyromui Kaempoil yroJoBHOTO Mporiecca U KpUMUHAINCTHKI
Poccuiicko-Tamkukckuit (CnaBsHCKUI) YHUBEPCUTET
V. H.Kapabaera 125, 734027, yuan6e, Pecniyonuka TamkukucTaH
Temn.: (+992 37) 223 04 20

B cratbe paccMarpuBaeTcs poJib HPHHIMIA «CBOOOIBI IOrOBOpa» B CHCTEME TI'PaXKIaHCKO-
MIPAaBOBBIX MHCTPYMEHTApHEB OPraHM3allMd M PErylInpOBaHUS MEXaHH3Ma PHIHOYHON (OPMBI XO03sii-
cTBOBaHus B Ta/UKUKUCTAHE.

KuroueBble cjioBa: peIHOK; TPaXIaHCKO-TTPABOBOI JOTOBOP; cBO0Oa I0TOBOpa; CBOOOIa CTOPOH
JIOTOBOPa; CBOOO/1a YCIIOBHIT; CBOOO/Ia 3aKIIOUEHHS JOTOBOPa; CBOOOIa PACTOPIKEHHS JOTOBOPA.

PBIHOK — 3TO CIIO)KHOE PKOHOMHYECKOE SIBJIICHHE, MPEIoararwliee He TOJILKO B3aUMO-
JIeiCTBHE YYaCTHUKOB XO3SHCTBEHHOU NIEATEIHHOCTH I10 TIPOU3BOJICTBY TOBAPOB U YCIYT, HO U
CIOCOOCTBYIOIEE PA3BUTHIO JEMOKPATHH U YKPEIUIAIOIIEE COLMAIBHBIE H MPAaBOBBIE OCHOBBI
oOmiectBa. B nmutepaType phIHOYHAs SKOHOMHKA XapaKTepPH3yeTcs Kak CHCTeMa, OCHOBaHHAs
Ha 4acTHOH COOCTBEHHOCTH, CBOOO/IE BBIOOPA M KOHKYPEHIIMH, ONMPAIONIAsCS HA JTUYHBIE WH-
TepecHl M OTpaHUYUBAIONIAs posib rocyaapcTsa [18, ¢.63]. IlocnenHnee He 03HAYaeT, 4TO TOCY-
JapCTBO HUKAaK HE MOXET y4acTBOBAaTh B PIHOYHBIX OTHOIIEHHAX. Hao0opoT, peiHOK Tpebyer
HENOCPEICTBEHHOT'0 y4JacThsi camoro rocynapcrsa [14, c¢.3]. OmHako «rocyaapcTBO, B CHITY
O6’beKTI/IBHI)IX HBHGHHﬁ, HE B COCTOAHHU NIPUHATH HaA CC6SI B IIOJTHOM 06’beMe BCIO OTBETCTBCH-
HOCTH 3a 3¢ (dekTuBHOEC (PYHKIIMOHUPOBAHWE SYKOHOMUKI» [6, ¢.32]. To ecTh PBIHOK — 3TO ca-
MBIH 3 (GEKTUBHBIA MEXaHU3M paclpeiesIeH s pECYpCOB H PUCKOB, MPU KOTOPOM BMeEIIaTeNb-
CTBO TOCYJapCTBa B SKOHOMHKY JOJDKHO OBITH MUHHMAIBHBEIM [22, ¢.111]. OmHAKO KOHTPOIH
HaJ JIeiicTBUEM BCEX PBHIYaroB PHIHOYHON SKOHOMHKH — 3T0, OeccriopHo, ocobast 3a00Ta rocy-
JlapCTBa.

B nenoM, oTHOLICHHUS, BO3HUKAIOIIUE B YCJIOBHUSIX PHIHOYHON SKOHOMMKH, MOKHO OXa-
PAKTEPU30BATh HE TOJIBKO KaK CJIOXKHO€ IOHATHUEC, HO U KaK CJIOXHYIO CUCTEMY B3aMMOOTHO-
LIEHHUH, MIPU KOTOPON Ka)ABIN YYaCTHUK JIEHCTBYET Ha CBOHM CTpax M pUCK, UMes B BUAY, B
MIEPBYIO O4Yepe/b, MOTPEOHOCTH JAPYTUX, a HE CBOM COOCTBEHHBIE. B mpeanmpuHUMaTensCTBE
YENOBEeK HYKJIAeTCS B OKPY)KEHUH corpakiaH. Kaxmerii, caM 1o cebe, eCTh ellb U CPEICTBO:
MOCJICIHSAS 1IeJTb JUIS ce0s M CPEJICTBO JIJIS IPYTHX B MOIBITKAX JOCTUYh COOCTBEHHBIX IICIICH.
Ora cucrema otuutndosana peiHKOM [17].

Taxoxe CICOAYET OTMCTUTD, YTO PBIHOK — 3TO MEXAHU3M BSaHMOﬂeﬁCTBHH npoaaBlOB U I10-
KymareJei, pealn3yIouics He TOJIBKO Yepe3 PhIHOYHBIE IIeHBI, HO U TOCPEICTBOM COOTHO-
HIeHUs crnpoca U mpeioxkeHus. [Ipu 3ToM B OCHOBHOM (oOpMa TaKkuMX B3aMMOOTHOIICHHH
OTIpe/ieTIsIeTCsl TPaXTaHCKO-TIPABOBBIM JIOTOBOPOM. B camom Jiene, poiik 1OTOBOpa B CHCTEME
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MIPAaBOBBIX CPEJACTB PETryJIHPOBAHUSA OOIIECTBEHHBIX OTHOIIEHUH TPYAHO IIEPEOICHUTD
[8, ¢.130]. A ¢ pa3BuTHEM IPaBOBOTO CO3HAHMS W MPABOBOM KYJIBTYpHI MHTEPEC K JOTOBOPY,
O0COOEHHO B YCIIOBHSX PBIHKA, TOJIBKO BO3pacTaer [9, ¢.24].

Eme Ha coBeTckoM aTame pa3BUTHS TPakJaHCKO-IIPABOBOM JOTOBOp SBIISJICS Ba)KHBIM
(haKTOpOM peryImpoBaHUs XO3AWCTBEHHBIX OTHOIICHWW, 3aHUMas MpeodIiagaroliee MecTo B
CHUCTEME TOCYJApCTBEHHOTO YIIPABIEHUS 3KOHOMMKH, TZI€ MOCJIEAHEMY OTAABAIM JOJDKHOE
BHuManue. [lonreBepkieHnemM »ToMy CiykuT BbickasbiBaHue @.M.I'aB3e: «[paxmancko-
NPaBOBOH JOTOBOP COLMATMCTHYECKOTO OOIIEecTBa ABISETCS MPaBOBOH (OpMOI 3KOHOMUUE-
CKOro 000pOTa COIUANIMICTUYECKOTO OOIIECTBA B YCIOBHSAX TOBAPHOTO MPOU3BOJICTBA U TIpE /-
CTaBJsieT cOOOW HAampaBIsieMbl IUIAHOBO-PErYJIUPYIOIIUMH MEPONPHUITUSIMHE TOCyIapcTBa
o0l BOJIEBOM akT CTOPOH 00 YCTaHOBJICHHWH MEXIy HUMH, U3MEHEHUH WM MPEKpaIleHHN
TrpaXXIaHCKO-TIPABOBOTO 0053aTENBCTBA € LIENbI0 HAMIIYULIETO YIOBIETBOPEHHUS OTPeOHOCTEH
0011IeCTBa U OTICNBHBIX €ro WICHOBY [3, ¢.6].

Ceroans pojb AOroBopa 3HauuMa, Kak M pasplue. Tak, ¢ Touku 3penust M.M.Kynaruna,
WHCTUTYT JOTOBOPA HMCIOJB3YETCS CErojHsl He TOJBKO B KaueCTBE IOPUIUYECKON (opMBbI 00-
M€Ha, HO U KaK IPaBOBOM MHCTPYMEHT OpPraHU3aliy PBIHOYHOI'O XO3sICTBa, ONOCPEAYIOIIHN
Mpolecchl KOHIIEHTpAIMK KamuTaia U npousBojacTtsa [13, ¢.259]. bosnee toro, kak mosaraer
A.A.AM0anoB, TOTOBOPHO-TIPaBOBBIE OTHOIIEHHS CETOJIHS MOJYIMIN 3HAYUTEIHHOE PAa3BUTHE
B 9KOHOMHYECKOW cepe M BO MHOTOM YperyaupOBaHbl ACHCTBYIOUIMM 3aKOHOJATEIbCTBOM
[2]. OTO moaTBEPKAAETCS TEM, UTO B YCIOBUSIX PhIHKA JOTOBOP SIBISIETCA €IUHCTBEHHOM aJeK-
BaTHOH (hopMoii oOOMeHa pe3ysbTaTaMu X035HCTBEHHOM AesTensHocTH [11, ¢.73].

OmHAaKo OTPOMHBEIN CO3HMIATEIHHBIA TTOTSHIIMA TOTOBOPHBIX OTHOIICHHH €Ie HEe peaTu-
30BaH B MOJHOH Mepe, Tak Kak (JOPMUPOBAHUE CUCTEMBI JOTOBOPHO-IIPABOBOTO PEryIHpOBa-
HUS TIPEAIPHHUMATENNBCKOHN JIEATENFHOCTH ellle He 3aBepiieHo. COoBEpIIeHCTBOBAaHIE 3aKOHO-
JaTeNbHOTO O0ecleueH sl TOTOBOPHBIX OTHOLICHUH MPOJOJDKAET OCTaBaThCS OJHON W3 BaXK-
HBIX 33124 [2, ¢.3]. [Toatomy, o cioBam M.®.Kazaniiesa, oOpaiiieHHEe K TECOPUH JIOTOBOPHOTO
mpaBa BocTpeOOBaHO HBIHUE Kak HuKorma panee [10, c.1]. Ha mam B3rmsn, Takod moaxond B
TIOJTHOW Mepe PacKphIBaeT HE TOJIHKO CYIIHOCTH JIOTOBOPA C SKOHOMUYECKOW TOYKHU 3PEHHUsI, HO
U ero (QopManbHO-IOPHIMYECKHEe OCOOCHHOCTH KaK IOTCHIMAIBLHO DPEryJSITUBHOIO crocoba
(YHKIIMOHUPOBAHUS MEXaHWU3Ma PBHIHOYHONH (DOPMBI X034iCTBOBaHMA. JleiCTBUTENBHO, UTpast
B2)XKHYIO POJb B SKOHOMHKE, JOTOBOP CIIOCOOCTBYET Pa3BUTHIO MHUIMATUBHOCTH W aKTHBHO-
CTH CTOPOH JUIA yCTICIITHON pealn3ainy IpaB CyObheKTOB IPaKAAHCKOTO 000poTa.

A mepexoj] K pbIHOYHBIM OTHOIICHHUSIM, B CBOIO OY€pellb, 3aBUCUT OT Pa3BUTHUS U COBEp-
IIIEHCTBOBAHMS HOBBIX (DOPM M METOIOB MPaBOBOTO perynupoBanus. [loareepxaerneM 3Toro
BBIBOZIA SIBJIsIETCS (JOPMHUPOBAHUE U YTBEP KACHHUE YaCTHOTO Mpasa [16, c.4].

B aT10i1 cBs3M 00peTeHne TOCYMapCTBEHHOW HE3aBHUCHUMOCTH TaKMKHUCTAaHOM CTaJl0 HE
TOJILKO Ba)KHBIM IIATOM TI0 CO3JaHUIO U 00ECIICUEHHIO PaBOBOM 0a3bl B 00JaCTH 3KOHOMUKH,
HO W, B IIEJIOM, MPEIIOCBUIKON Ui MOJCpPHHU3AIMHU Psijia 3aKOHOJIATEIbHBIX aKToOB B chepe
YaCTHONPABOBOTrO peryiaupoBaHus. Cpeau HUX BaKHOE MECTO MPHHAMISKUT ['pakaaHckoMy
kojekcy PecnyOonuku TampkukucraH, pa3paboTaHHOMY € y4ETOM 3aKOHOJATeNbHOH 0a3bl Be-
JIYIIUX CTPaH C PHIHOYHON SKOHOMHKOW. B HeM 00o0IIeHa u yuyTeHa TeopHs U IPaKTUKa PhI-
HOYHBIX OTHOILICHWH ¥ OTBIT, HAKOTJICHHBIN B HallIeH cTpaHe W 3a pyoexoM. B nienom, npunsi-
THE JaHHOTO KOAU(DHUIIMPOBAHHOTO aKTa CTAIO0 HE TOJIHKO aroreeM Mporecca IKOHOMHUIECKOTO
pedopMupoBaHus, HO U TAPaHTOM IEPEX0/a K HOBBIM OOIECTBEHHO-3KOHOMUYECKUM MPe0d-
pa3oBaHMSAM, B YCIOBHUSX KOTOPBIX CPEIU JIPYTHMX HHCTUTYTOB 0CO00€ MECTO 3aHUMAET Tpak-
JIaHCKO-TIPaBOBOM 1OroBOp. JIeHCTBUTENBHO, B YCIOBUSAX CTAHOBJIEHHUS PhIHKA MOCIEAHUN SB-
JsieTCA BaXKHBIM TIPABOBBIM CPEJCTBOM BO3JIEHCTBHUS M YIOPSIOUSHHUS SKOHOMUKH CTPaHBI.

Kpowme Toro, noroBop — 310 npaBoBas Gpopma, B KOTOPOM MPOSBISIOT ceOst OOIBITUHCTBO
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HOPMAJIbHBIX YKOHOMHUYECKHX OTHOIIEHHUHA. A IOpUANYECKas KOHCTPYKIHS JOTOBOPA TIOBOJIHHO
AKTUBHO NPUMEHSJIACh Ha Pa3HBIX dTanax pa3BuTHS ToBapoobopora [15, c.3]. Ho dynmnamen-
TOM JJIs1 TaKOH (POPMBI OTHOIIEHUH, MTPU KOTOPBIX MPOAABIEI U IMMOKYIATEIH TOBAPOB U YCIYT
00eCeunBalOT JABWKECHUE PECYpCOB, ciykaT I'paxnanckuii konekc PecnyOnmku Tamkuku-
ctad ¥ 3akoH PecnyOmmkn Tamxukncran «O 3ammre mpaB morpedureneid» ot 15 mas 1997
rona (ooHoBIEH B 2004 Toxay) [19]. B mepBble roabl He3aBUCUMOCTH TaDKUKHCTaHA, 0 TPH-
HATHUSL HOBOTO [ pakIaHCKOTO KOJEKCa, 3Ty (PYHKITUIO BBITOJHSIT AEHCTBOBABIINI B TO BPEMs
I'paxxnanckuit koaeke Tamxukckoit CCP.

Tak, B cT. 6 ykazanHoro 3akona Pecriy6muku Tamkukucran «O 3ammre mpaB IOTpeOuTe-
JieiD» yCTAHOBJIEHO, YTO «IpoJaBel (M3rOTOBUTENb) O0s3aH mepenaTh MOTPEOUTENIO TOBAp
(BBITTOSTHUTH PaboOTy, OKa3aTh YCIYTy), KAUYECTBO M KOJMYECTBO KOTOPOT'O COOTBETCTBYIOT JO-
TOBOPY».

B nanmpHelinieM, B COOTBETCTBUU C TPEOOBaHUSIMU PHIHKA, OCHOBHBIC YCIIOBHUS AOTOBOpa
MEX]Ty TIPO/IaBIIOM U MOKYIIaTelleM ObUIN periiaMeHTHpoBaHbl B pasaene [l «Oomue nonoxe-
HHUS O JIOTOBOpE» 4acTH TMepBoil HoBoro I'paxmanckoro kojekca Pecnybnuku TamKukucTaH.
Uro kacaeTcs OTHOIIECHHWH, PETYIUPYEMBIX JOTOBOPOM, TO MM ITOCBSIICHBI TPAKTUYECKH BCE
TJIaBBl M pa3zensl mepBoil yactu HoBoro ['paskmaHckoro koxaekca PecrmyOmuku TamkukucTaH.
A B uactu BTOpoi ['paxmanckoro xomekca PecryOnmku TaKHMKHUCTaH KOHKPETH3IUPYIOTCS
pa3NuYHbIC KIACCHl IOTOBOPHBIX 003aTENbCTB B COOTBETCTBUH C UX CIEHU(PHUKON M Hampas-
JIEHHOCTBIO. B 3T0it cBs3m, B 4.1. cT.1 I'pakmaHckoro komaekca, Hapsay C IPYyrUMH OOIe-
CTBEHHBIMH OTHOIIEHHSIMH, PETYIUPYIOTCS M JOTOBOPHBIE OTHOMmIEHHS: «['paxkmaHcKoe 3aKo0-
HOJIaTENILCTBO OIPEENsIeT MPaBOBOE IIOJOXKEHWE YYaCTHHKOB TPaXKTAHCKOTO 000poTa,
...pETyIupyeT AOTOBOPHBIE U WHBIE 00S3aTEIBCTBRA, ...0CHOBAHHBIE HA PAaBEHCTBE, AaBTOHOMHH
BOJIM U UMYLIECTBEHHOM CaMOCTOSITENPHOCTH MX YYacTHHKOB». M3 conepikaHus yka3aHHOHN
CTaTbU BBITEKAET, YTO CBOOOJA JOTOBOpA MPU3HAETCS OJHOW M3 TapaHTHPYEMBIX Tocyaap-
CTBOM CBO0OOJ] YeloBeKa W TpaxmaHuHa. [Ipenmochulkoi A JOIKHOTO 3aKOHOAATEIEHOTO
odopmIiIeHHs 3TOro NpHUHIMNA B [ pakIaHCKOM KOAEKce MOCTyKHia TeHISHINU Tubepann3a-
MU 00s3aTeIBCTBEHHOTO IpaBa 80-X TOAOB MPOILIOTO BeKa, KOTJa CYINIECTBEHHO BO3pOCia
POJIb 10TOBOpPA B SKOHOMHUYECKHUX OTHOLIEHHUIX. Kpax miuaHoBO¥ HKOHOMHUKH M JEMOKpaTH3a-
s oOmiecTBa 00yCIIOBIIIH, B TOM YHMCIIE, U BO3POXKICHNE BAXKHEHIIIETO IPUHIIAIIA 003aTeNb-
HOTO Mpasa - CBOOOBI JOrOBOPA B €ro KJIACCHYeCKOM MOHUMaHuu [21, ¢.94].

TakuM oOpa3oM, BBEACHHE NMPHUHIMIIA CBOOOIBI JoroBopa B ['pakmaHckuii komekc Pec-
nyonukn Tamkukuctad B 1999 rony siBnsieTcst CyniecTBEHHBIM OTCTYIJICHHEM OT HOpM [ pa-
manckoro kogekca CoBerckoro TaKUKUCTaHa, AEKJIAPUPOBABIIETO CHCTEMY IUIAHOBBIX JIO-
TOBOPOB» M «JIOTOBOPOB-3aJlaHui». OHM yCTaHAaBIHMBAJINCh B COOTBETCTBUM C YCIOBHUSMH U
rpadukaMu 00s13aTEIBHOTO ISl HCTIOTHEHHS YKOHOMHYECKOTO IIaHa, pazpaboranHoro I'ocy-
JIAPCTBEHHBIM UIAHOBBIM yIpaBicHueM. [Ipu 3TOM y4aCTHUKH JTOTOBOPHBIX OTHOIICHHH OBLTH
JIUIIEHBI HE TOJBKO MpaBa cBOOOBI B BEIOOpE CBOETO KOHTPAreHTa, HO M B OTNPENEIEHUH dJIe-
MEHTapHBIX YCJIOBUH, BPEMEHU U APYTUX MMapaMeTpPOB 3aKIIOYEHUS JOTOBOpPA, YTO, B IIEJIOM,
MIPUBEJIO K OTCYTCTBHIO CBOOOBI JOTOBOPA.

OpnHako ¢ MepexoA0M K PHIHOYHBIM YCIOBHSM XO3SHCTBOBAaHUS H C peopMHpOBaHHEM
IPaX/TaHCKOTO 3aKOHO/IATENILCTBA TIIAHOBBIE TIOTOBOPHBIE OTHOIIEHHUS OB OTMEHEHbI. B HO-
BoM ['paxnmanckom kozaekce PT cBoOoma moroBopa Aekiapupyercss Kak OCHOBA JOTOBOPHBIX
OTHOIICHUH, OPUEHTUPOBAHHBIX Ha PHIHOYHBIC YCIOBUS. [leliCTBUTENBHO, MIPHHIIUI CBOOOIBI
JIOTOBOpA SIBIISIETCSI HEOOXOIUMOM MPEMOCEUTKON Pa3BUTHsI PHIHOYHON 3KOHOMHKH H IIPAaBO-
Bo ocHOBOM koHKypeHuuu [12, ¢.108]. ITo cmoBam O.A.Ky3HenoBa, 3Ty TOUKy 3peHUs pa3ze-
JISIOT TIPAKTHYECKH BCE YUEeHBIE, PACCMATPUBAIOIINE BOTPOCH TPAYKAAHCKO-TIPABOBBIX MPHUH-
uunoB. Hu mo ogHOMy ApyroMy NpPHMHIMITY TPaKAaHCKOTO MpaBa He HAOIIONaeTcsl TaKoro
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eauHOAymMs. Bunumo, 3T0 CBSI3aHO ¢ 0COOBIM 3HAYEHHEM JOTOBOpA B COBPEMEHHBIX IKOHO-
Mudeckux ycnosusx [11, c.73]. A Beyratomumcs yueHsIM C.C.AnekceeBbIM TaHHBINH MPUHIINIT
IpaXkJaHCKOTO IpaBa Ha3BaH OJHMM M3 BAXKHEHIIMX IEMOKPAaTHUECKHX 3aBOECBAHMH COBpeE-
MeHHOTro obmiecTBa [1, ¢.225].

[IpuaTn «cBoOoa MOTOBOpa» ycTaHoBieH B 4.1.2.3.4 ¢1.453 I'K PT [5], u oH o3HaudaeT
CBOOOJY JIMIIa UMETh CBOIO BOJIIO HAa BCTYIUICHHE B JOTOBOPHBbIE OTHOLICHUS, HE3aBUCUMBIH
BBIOOP KOHTPareHTOB, CaMOCTOATENIbHOE ()OPMHUPOBAHHE AOTOBOPHON CTPYKTYPHI M BUJAA 0-
TOBOPHOM CBSI3H, U3BSBICHNE CBOCH BOJIH MpH (HOPMHUPOBAHUH YCIOBHH JOTOBOpA.

CopeprkaHre TPUHIIMIIA CBOOOMBI JIOTOBOPa B HAyKe TPAaKTyeTcs Mo - pasHomy. Harpu-
Mmep, mo MHeHH0 K.Ocakse, «... IPUHLUI CBOOOIBI JOTOBOpa HEOOXOAUM ISl TOTO, YTOOBI
YYACTHUKH TPKIAAHCKUX MTPABOOTHONICHU MOTJIH pean30BaTh CyOhEKTHBHBIC MTPaBa Ha paB-
HBIX Hayajax ¢ JpYT'MMH y4YacTHHKaMW pbIHKAa TOBapoB, pabotr um ycmyr» [20, c.86,87].
M.®.Ka3zaHues, onpe/ensis MPUHIUII CBOOOABI JOrOBOpa, MCHOJIB3YET KPaTKyro (GopMyiy: B
CHITy cBOOO/BI JOTOBOPHOTO PErYIUPOBAHHUS, CTOPOHBI 110 CBOEMY YCMOTPEHHIO ONPEACIISIIOT:
(1) 3akmrouathb Jiu qoroeop; (2) ¢ xem; (3) rae; (4) xornaa; (5) B kakoi Gopme; (6) Kakoii 10T0-
Bop; (7) Ha kakux ycuoBusx, u (8) pacroprarb mu goroBop [10,c.11]. B ornmmume ot
M.®.Kazanuesa, O.A.Ky3HeoBa TpakTyeT cBOOOIy AOTOBOpa Kak cBOOOIY BBIOOpa KOHTp-
areHTa Io J0roBOpY, CBOOOAY BEIOOpA THIIA, BUA, MOJENN JOTOBOpa, CBOOOIY BhIOOpa ycIiio-
BUH JoTOBOpa, CBOOOIY BhIOOpa (popMbl toroopa [11, ¢.73,83]. Takke B HayKe CyIIECTBYIOT
U ApYrHe MOAXOMAbI YUEHBIX [7] K HOHMMAaHHUIO B OCOOEHHOCTSIM (YHKIMOHUPOBAHUSA U (MMIIE-
PaTUBHOIO) OTpaHMYEHHS MPHUHLHIA CBOOOABI JOTOBOPA, MPEIIOJararolero puandecKoe
PaBEHCTBO CTOPOH M X HE3aBHCUMOCTH APYT OT JIpyra B MMYLIECTBEHHOM OTHOIIEHUH U AP.
[IpoBo3riamnienue JaHHOTO MPUHIMIIA KaK OCHOBOIIOJIATAIOIIETO 3JIEMEHTa CTPYKTYPbl HHCTHU-
TyTa I'paXJaHCKO-IIPAaBOBOr0 JOr0OBOPa U OCOOEHHOCTH €r0 Pa3BEPHYTOIO ONpPElesICHHs B 3a-
KOHOAaTenbCTBe Ta/KUKHCTaHa 3aKJII0Yal0TCsl B TOM, YTO: BO-IIEPBBIX, OHO OTPENENsIeT Kade-
CTBO W XapakTep MPaBOBBIX MPEEIIOB MOBEICHHUS YIACTHUKOB JIOTOBOPHBIX OTHOIICHHI; BO-
BTOPBIX, COOJIIOZICHUE NAHHOTO MPHHIMIIA CIIOCOOCTBYET PealbHOMY 0OECHeUeHHIO0 YCTOWYU-
BOCTH OOMEHa, yCIyT M BBINIOJHEHHUIO paboT B TpaKIaHCKOM 00O0pOTE; B-TPEThUX, CBOOOJA
JIOTOBOPA MOKET BBICTYIATh KaK BaYKHBIM KOIM(UIMPOBAHHBIH NPUHLIUI U CPENCTBO GopMHu-
poOBaHMs CTaOMIBHOM SKOHOMUYECKOW cpellbl, obecreunBatromiee nopoimeHne 3G pekruBHOCTH
9KOHOMMYECKOH NESATENbHOCTH KAXKIOI0 yYaCTHUKA PHIHOYHBIX OTHOILEHUH (TpeanpuHUMAaTe-
Tl ¥ He MpenpuHUMaress). B 3Toi cBsA31 MOXKHO clienarh BBIBOJ, YTO CEroHs CBOOOIa 0T 0-
BOpa MPEeBpPaTWIACh B OJWH U3 MHCTUTYTOB I'PKTAHCKOTO MpaBa. [ B-4eTBEpPTHIX, 3aKOHOA-
TenpHOE O(opMIICHHE MPHUHIUMIA CBOOOJBI JOTOBOpa MO CYTH — JTO IOKa3aTellb MpPaBOBOM
KYJIBTYPbI B 00JIACTH Pa3BUTHS U COBEPIICHCTBOBAHMS MHCTUTYTA IPa’KAAHCKO-IIPABOBOTO J10-
roopa. ITo muenmuto I'.C.I'oHUapeHKoO, «...CEroJHs MOTOBOp MpPEACTAaeT A Hac Kak Hekas
YHUBEpCaIbHasl KaTeropusi oOLIECTBEHHOM >KM3HM U 3KOHOMHYECKUX OTHOIIEHWH, NMpeObIBa-
I011as CBOOOAHBIM PEryJsITOPOM, MPUYEM JOTOBOPHOE PETyIMPOBAaHHE SIBISETCS €CTECTBEH-
HBIM, IIOHSTHE «JIOr0BOP» 00/IafaeT TaKuM HEOThEMJIEMbIM IPU3HAKOM, KaK CBOOOAA JOroBO-
pa, a Taxke cB00O/a B ONpEENICHNH XapakTepa 3akIuaeMoro JoroBopa u ceobona ompene-
JICHUS €T0 yCIOBUH. MOXHO CKa3aTh, YTO OH MPEACTABIIICT COOOH MPHUPOIHBIN CaMOPETYIIATOP
oOmiecTBa 1 SKOHOMUKH. Kak jxuBasi Ipupoia HE3aBUCUMO pearupyeT Ha M3MEHEHMs KiiuMara
HOSIBJICHUEM M MCYE3HOBEHHEM HOBBIX BHUJOB JKHBBIX OPTraHW3MOB, TaK U JIOTOBOPHOE PETYJIH-
pOBaHHE M3MEHSETCS B 3aBUCUMOCTH OT MOTPEOHOCTEN 00IecTBa U SKOHOMHKH, pearupys Ha
W3MCHEHUs PBhIHKA IIOSBJICHUEM HOBBIX BHIOB JOIOBOPOB U HMCYE3HOBEHHMEM CTapbhixX» (4,
c.197].

OpHako mpu Bcel crienuduke ¥ MHOTOTPAHHOCTH €r0 HCIOJb30BaHUS B TPAKIAHCKOM
00opoTe, MPUHIMIT CBOOOBI IOrOBOPA HEJb3S1 CUUTATh A0CTPAKTHBIM SIBJICHHUEM B cepe A0To-
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BOPHBIX OTHOIICHWH, TaK KaK OH, KaK MPOIYKT CBOOOBI BOJIU CTOPOH, MPOBO3TJIAIIAET TIpe-
HMMYIIECTBEHHOE MPABO Ha 3aKJIOueHUe NoroBopa. [loaTomy MHEHHE 00 aOCTPAaKTHOCTU CBO-
00JBI TOTOBOPA SABISETCS CIIOPHBIM, TaK KaK COOIIIOIEHNE JAHHOTO MIPHUHITUIA 110 JOTOBOPHBIM
00s13aTeNbCTBaM HEPa3PBHIBHO CBA3aHO C YCIOBHUSAMHU O0ECIICUSHMSI IPaXKIaHCKOTO 000poTa.
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PaccmarpuBast Mepbl YrOJIOBHOM PENPECCHH, ABTOP YAEISAET IMPHCTAILHOE BHUMAHHE OIpenele-
HUI0 KPUMHHOJIOTUYECKUX JE€TEPMHHAHT HAJIOTOBBIX U MHBIX OJHOPOAHBIX HMPECTYIUIEHUH C y4eTOM
COBPEMEHHOM 3KOHOMMUEeCKOil cuTyauuu B Poccuu. Mcecnenyercs NpeBEeHTHBHBIM NOTEHLMAN TaKOW
MeEpBI YTOJIOBHO-TIPABOBOTO XapakTepa, Kak CyAecOHbIN mTpad, BBEACHHBIN B POCCHMCKUIT YTOJOBHBIN
3akoH B 2016 rony.

KinoueBble c10Ba: yrojioBHAas PENPECCHSA; YrOJOBHAs IOJIWTHKA; HAJIOTOBBIE IPECTYILICHUS;
YKIIOHEHHE OT YIUIaThl HAJIOTOB; CYAEOHBIN IITpad; NpeaynpexIeHne MPEeCTYIUICHUH.

bankosckas cucrema Poccnu mpemcraBisieT coOOW KITFOYEBOHW AJIEMEHT OTEYCCTBECHHOMU
9KOHOMHUKH, HHTETPUPOBAHHBIH KaK B HalMOHAJIBHYIO 3KOHOMHKY, TaK U B MHpPOBYIO
0aHKOBCKYIO cucreMy. Ee cocTosiHMe BO MHOTOM OIpesenseTcs CKIaAbIBaoLIeHCs B CTpaHe U
MHpE MOJIUTUYECKON U 3KOHOMUYECKON CUTyanuen. J[eaTelbHOCTh KPEAUTHBIX OpraHU3alun
IIpH HOPMAJIbHOM (DYHKIIMOHHUPOBAHUHM OOecreunBaeT cOaTaHCHPOBAHHOE M WHHOBAIMOHHOE
pa3BUTHE CTpaHBl, TaK KaK 3aTparuBalOT BCE IMPOLECCHI, MPOUCXOJAIINE B 3KOHOMHUYECKOMN
XKHU3HA COLlMyMa M TOCYNapCTBa, KAaK [EHEKHBIH O0OpPOT B KOMMEPYECKHMX ILIEIiX, TaK U
0aHKOBCKHE ONepaluu C OIOKETHBIMU cpelcTBaMH. Ha ceromHsIIHWA NeHb poccHiicKas
0aHKOBCKasg CHCTEMa JIOCTaTOYHO YCTOW4MBa. Bmecrte ¢ TeM ee nanbHEHIIEMY pOCTY
MPEISTCTBYIOT HEKOTOPBIE IPOOJIEMBI, CEPHE3HO OCIIOKHSIOIINE TOBCEIHEBHYIO NESTEIBHOCTD
KPEAUTHBIX MHCTUTYTOB M UX KIIMEHTOB.

Bonbmioit obuiecTBeHHBINM PE30HAHC BBI3BIBAIOT (DMHAHCHPOBAHUE TEPPOPHU3MA U IKCTpE-
MHUCTCKOW JIeSITeTbHOCTH, HAPKOTOPTOBJISA, COMYTCTBYIOIINE UM OTI€pallH, CBS3aHHBIE C OTMBI-
BaHHEM JEHer uepe3 (PMHAHCOBbIE MHCTUTYTHI. HapymaroT cTaOMIbHOCTh OaHKOBCKOW CHCTe-
MBI Cllydal MHOTOMWUIMAPAHOTO BBIBO3a KalMTalla 3a PyOek, KpUMHHAIBHBIX OAaHKPOTCTB,
3JI0CTHOTO YKJIOHEHUS IOPUANYECKUX JIUI] OT YIUIAThl HAJOrOB, TAMOKEHHBIX IUIATEKEN U Kpe-
JUTOPCKOM 3a0JKeHHOCTH. [Ipu 3TOM, Kak MoKa3bIBaeT CIeJCTBEHHO-CyieOHas MpaKTHKa, BO
MHOTHX YTOJIOBHBIX JI€TaX B COBEPIICHUE NPECTYMICHNH OKa3bIBAINCh BOBICYEHBI COTPYIHH-
KM KPEIOWTHBIX OpraHu3aluii, U mpexnae Bcero, 0aHkoB. [lokazarenbHO B 9TOM IJIaHE pe3o-
HAHCHOE /1710 O XUIIEHMUSIX OI0KETHBIX CpeAcTB uepe3 baHk MOCKBBI, OKOHUATENbHAs! OLICHKA
JEeWCTBHI (PUTypaHTOB KOTOPOTO JI0 CHX IOp He AaHa [7].

OcCTpo CTOAT BOIPOCHI NIPUBJIIEYCHUSI K OTBETCTBEHHOCTH PYKOBOISIIMX JIUL KPEAUTHBIX
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OpraHu3alnyii 3a JIOMyIICHHbIE UMHM HapylleHHs OaHKOBCKOTO, KOPIOPATUBHOI'O, HAJIOTOBOTO,
YrOJIOBHOTO 3aKOHOJATENILCTBA, a TAK)Ke 3aKOHOAATENLCTBA 0 OAHKPOTCTBE IOPUIMUYECKHUX JIUIL.
Hano oTrmeruts, 4TO «MHOTME BOIPOCHI, CBSI3aHHBIE C KOPIOPATUBHBIM YIPABIECHHUEM, JIEKAT
3a IpeAenaMy 3aKOHOIATETbHOW cepbl U UMEIOT ITHUYECKHH, a HE FOPUANYECKUN XapakTep»
[4]. IIpencraBusieTcs, YTO ITHUESCKUX HOPM U HOPM OOIIEIPHHSIITON IETOBOM MPAKTHKHU ITOPOM
HEIOCTATOYHO ISl IPERYIPEKICHUS CEPbE3HBIX HApYIIEHHUH, BIEKYIIUX MHOTOMUIITHAPAHBIE
YOBITKH ISl KTMCHTOB 0aHKOB, MX COOCTBEHHHKOB M TOCYIapCTBA.

He crocoGcTByeT HaBeeHHIO TOPSIIKa B KpeAUTHO-OUHAHCOBOH cdepe U ydacTUBIINECS
Cllydad OT3bIBa Y POCCHUHCKHX OAHKOB JIMIIEH3UH HA OCYIIECTBICHHE OAHKOBCKHX OICpAIlHil.
[HonTBepxknennem macirada npoOIeMbl CITy>)KUT BO3pacTaHUE KOJMUECTBAa OAHKOB, Y KOTOPBIX
B TedyeHue cemu MecsieB 2017 1. 6put 0TO3BaHBI JHIIeH3uH, 10 32 [3]. bomee Toro Ml MoXkeM
YTBEP)KAATh, YTO NPOUCXOAUT CMEHA MapagurM HAMOHAJIHHOTO OAHKOBCKOTI'O CEKTOPA SKOHO-
MUKH. 32 TIOCJIEIHUE TPH-UETHIPE To1a 6€3 COOTBETCTBYIOIIETO MyOInaHOT0 00cyx)aeHust bank
Poccun BcTan Ha penbebl CO3aHMs eBpOMNEHCKON MoieNd OAaHKOBCKOW CHUCTEMBI (C HATHIHEM
HECKOJIBKUX JIECATKOB KpyIHBIX 0aHKoB). HoBas nmonmrtuka banka Poccun npuBena x kasneino-
CKOIIMUYECKOMY pa30pEHUI0 JECATKOB KPEOUTHBIX opranusanuil B nepuon 2014-2016 rr. u no-
CJICIOBABILUM 32 3TUM OT3bIBaMH Y OaHKOB JIMLIEH3WI. B pe3ynbpraTe KiMeHTbl OaHKOB B CIy-
yae 0aHKpOTCTBa OOCIYXKMBAIOLINX UX OAHKOB WJIM OT3bIBAa Y HUX JMLEH3UH, YTPAuUBAIOT J0-
CTYNI K OOOPOTHBIM CPEACTBAM M OCTAIOTCsI OJIMH Ha OJIMH C YTOJIOBHOHM perpeccueil 3a Hao-
rosole mpectymuieHusa. Kak nmokaspiBaeT HOBeHInas cyneOHas MIPAaKTUKA, NaHHbIE 0OCTOSATEINb-
CTBa HE OCBOOOXKIAIOT PYKOBOAUTENSI KOMMEPUECKOW OpraHU3alui OT CBOCBPEMEHHOH yra-
ThI HAJIOTOB U MHBIX 0053aTENbHBIX IUIATEXeH B OFOJUKET U 3apabOTHOH IJIaThl COTPYAHUKAM.

BrlimenazBanHble ¥ Ipyrue mpoOieMbl CBUAETENBCTBYIOT O HAIMYHMU B JEHCTBYIOLIEM
MEXaHU3M€ IPAaBOBOTO PEryJIMPOBaHUs OAaHKOBCKOM HEATENLHOCTH Psiia MPOOEoB, AeTepMU-
HUPYIOIINX AaJbHEHIIYI0O HOBEIIM3ALMIO YTOJIOBHOIO 3aKOHOJATeNnscTBa. Bo MHOrom 3to
00yCIIOBIIEHO OTCYTCTBHEM PEATbHO PabOTAIONINX TPaXKIaHCKO-TIPABOBBIX HHCTPYMEHTOB BOC-
CTaHOBJICHUSI YYACTHUKAMH XO3SHCTBEHHOTO 000pOTa HapyLIEHHBIX mpaB. CrenyeT KOHCTaTu-
poBath, 4TO M CyneOHOE TOJKOBAaHME MPABOBBIX HOPM B paccMaTpHBaeMoi cdepe He BOCHOJI-
HsieT TpoOeIbl MPaBOBOTO peryaupoBanus. [IpownocTpupyeM cieayromuM npuMepom. Taxk,
¢axt BBenenus Esponeiickum Corozom (manee mo tekcty — EC) cankuuii B oTHomenun Poc-
cuiickoil Penepanuu U MoCiIeOBaBIIee BBEACHNE KOHTPCAHKLIUI pOCCUIICKHE CyIbl HE MpHU-
3HAIOT (POpC-MaKOPOM, TO €CTh OOCTOSATENHLCTBAME HEMPEOIOIMMO cuitbl. B wacTHOCTH, pe-
mieHueM ApOutpaxkHoro cyna PecnyOnmku Bamkoproctan ¢ oTBeTyMKa OblUla B3bICKaHa He-
YCTOWKa 32 HECBOCBPEMEHHOE MCIIOJTHEHUE TOTOBOPHBIX 0053aTETbCTB MO MOCTaBKE CTAHKA M3
Yemickoii Pecrrybnuku (rocynaperBa-wieHa EC). Cyn He MpUHsIT BO BHUMaHHE JTOBOJBI OTBET-
YHKa 0 IpPUYMHAX 3a/Iep’KKHU NCTIOJHEHN JoroBopa. 3ajiepkka Obuta BeI3BaHa BBeeHueM EC ¢
1 aBrycra 2014 r. caHKIMIA, BKIFOYABIINUX CPEIV MPOUYEro 3ampeT Ha MMOCTaBKY 00OpYIOBaHMUS
JUTsl He(hTTHOH MPOMBILITIEHHOCTH. B 000cHOBaHME CBOGH MO3UIMN OTBETYHK MPEJCTABHIII CYAY
3aKiroueHre ToproBo-MPOMBITIUIEHHOW Tanatel Pecryonuku bamkopTocTan, B KOTOPOM OBLT
NOATBEPKACH (hakT TOro, 4To B pe3yibrate BBeneHus EC cankumii ObUIM CO3MaHBI aIMUHU-
CTpaTHUBHBIE MPEISITCTBHS 110 OYUCTKE TOBApPOB HA TAMOXKEHHOI TEPPUTOPUH, a UMIIOPT 000-
pYyJOBaHus, SBJISIOILIErOCs MPEAMETOM JIOTOBOpa IOCTAaBKH, 3aTpyaHeH. PemenneM cyna tpe-
0oBaHMs HCTLA OBUIM YHOBJIETBOPEHBI, NP 3TOM CYyIIOM YCTaHOBJIEHO, 4TO BBeneHue EC
CaHKLUHU He SBISETCS 00CTOATENBCTBOM HENPEOIOIMMOM CHIIBI, 0CBOOOXKIAIOMINM OTBETYHKA
OT OTBETCTBEHHOCTH 3a HEHCITOJIHCHHUE 00s3aTEIhCTB IO OTOBOPY MOCTABKHU [6]. ATEIUISITH-
OHHBIH CyZ TaKX€ OCTaBWJI pelleHue 0e3 U3MEHEHUs, a aneUIIIHOHHYI0 )anol0y — 6e3 yzxo-
BIICTBOpEHHUS [5].

Habmonaercss pacmmpenne (UHAHCOBBIX, aAMUHHCTPATHBHBIX U YTOJIOBHO-TIPaBOBBIX
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Mep BO3JIEHCTBHS Ha IMpeaNpUHUMATENeH, 0COOCHHO eCIIH JeNI0 KacaeTcsi MX B3aMMOOTHOIIIE-
HUMl ¢ ¢ucKanbHbIME opraHaMu. CTpEeMJICHHE TMOCJICAHHUX IOIOJHUTH OFOJKET MPUBEIO K
BIIOJIHE ompeaeneHHo monuTike BepxoBHoro Cyna P®, «ImoTBOPCTBYIONIET0 HAIOTOBBIM O-
raHaM B JIOHAYHCIEHUIX» [2].

Bosiee TOro ogHONW M3 COCTaBIAIOIIUX HALMOHAIBHOW YrOJOBHOW IOJMTHUKU CTaJl KOM-
IJICKC MEp, CBSI3AHHBIX C MPUMEHEHHWEM HaKa3aHUS W BICKYIIUX IOPUIWYECKU 3HAYUMBIE IO-
CIIENICTBHSA, UMEHYEMBIH YTOJOBHas pempeccus B KpeauTHO-(puHaHCOBOUW cdepe [1, c.5]. B
YaCTHOCTH, 3aKOHOJIATENh TOJPOOHO yperyJMpoBail BOIPOCH NPUBJICUEHHS K YTOJOBHON OT-
BETCTBCHHOCTH WHAMBUAYAIHHOTO NPEINPUHUMATENS U PYKOBOIUTEINS IOPUIUIECCKOTO JIMIA
3a YKJIOHEHHE OT YIIAThl HAJOrOB U UHBIE OJHOPOJHBIE COCTABbl MPECTYIUIEHUN, IPETyCMOT-
pennsie crathsimMu 198, 199, 199.1 u 199.2 YK P®. B oTHomeHnn AaHHON KaTETOPHH JIUI]
TaKKe aKTHBHO NMpHUMEHSIOTCS HOpMBI cT. 145.1 YK P® («HeBwiruata 3apaboTHON TIIaThI,
MIEHCHM, CTUIICH/IUN, TOCOOMI U MHBIX BBIILUIAT»). BMECTe ¢ TEM OTMETHUM, YTO YrOJIOBHAs OT-
BETCTBEHHOCTh 3a HAJOTOBBIE TPECTYIUICHUS 3a4acTyl0 HE KOPPEIHPYeT C MOJIOKEHHUSIMHU
Hanorosoro konekca Pocculickoit @eneparuu.

[ToxBOast UTOTH BBITIEU3IIOKEHHOMY, CIIEAYET OTMETHUTh, YTO JJISl MPEOIOJICHHS CIIOKHUB-
HIelcsl CUTYaly Les1eco00pa3Ho OCYIIECTBHUTD CIIEAYIOIINE MEPONPUSITHS MO CHIKEHHIO BIIU-
STHHSI KpUMHHOTEHHBIX (haKTOPOB, IMEIOIIMXCS B KpSTUTHO-(PUHAHCOBOH cdepe.

Bo-niepBbIX, HEOOXOJUMO MAaKCUMAJILHO HCIIOJL30BaTh MPEBECHTHBHBIN MOTCHIUAN CY-
nebHoro mTpada — HOBOM Mephl YrOJIOBHO-TIPABOBOTO XapaKTepa, BBEIEHHON B yTOJIOBHBII
3akoH 15 uronst 2016 r. Hopma cr. 76.2 YK P® («OcB0OOXIeHHE OT YrOJIOBHOW OTBETCTBEH-
HOCTH C Ha3HaueHHEM cyaeOHOTo mTpada») MpeaoCTaBsIeT Cyay BO3MOKHOCTh OCBOOOINTH
OT YrOJIOBHOW OTBETCTBEHHOCTH JIUIO, BIEPBBIE COBEPIIMUBINCE MPECTYIUICHUE HEOOIBIION
WIH CPeTHEN THKECTH, C Ha3HaueHHeM cyAeOHoro mrpada. Y CIIoBHeM Takoro 0CBOOOKICHUS
SIBJIICTCS BO3MEIICHHUE YIIepOa WM KOMIICHCAIUS NMPUYMHEHHOTO TpecTyruieHueM Bpena. C
LIENTBIO TIONTyYeHHs] HAaJOTOBBIX HEOMMOK CIIeyeT Ha 3aKkoHomaTensHoM ypoBHE (B YIIK PO)
3aKpEIUTh 32 CIIEA0BATEIeM 00SI3aHHOCTh Pa3bsCHITH T0JJ03peBaeMOMY, OOBHHSAEMOMY IT0OJIO-
xerne cr. 76.2 YK P®. [locne BBemeHHS COOTBETCTBYIOIIMX 3aKOHOJATEIBHBIX MOIMPABOK
CJIeIOBATENb CMOXKET MPEAJIONKUTh YYaCTHUKAM YTOJOBHOTO CYAOINPOU3BOACTBA MO paccMaT-
pUBaeMON KaTEerOpHH YTOJOBHBIX JIeN MOTacUTh 33J0JDKEHHOCTh IO yIjiaTe HaJloToB, TEHEH,
mrpadoB, MOCTYKUBITYI0 OCHOBAHUEM /ISl MIPUBJICYEHHUS K YTOJOBHON OTBETCTBEHHOCTH 3a
VKIIOHEHHE OT YIUJIaThl HAJIOTOB M MHEIE OJTHOPOIHBIC IPECTYIUICHHUS.

Bo-BTOphIX, TpeOyeT MOIepHU3AIUN CUCTEMa KPUTEPHUEB, TI0 KOTOPBIM OIIEHUBAETCS d(-
(EeKTHBHOCTH JCSITEILHOCTH CIICAICTBEHHBIX opraHoB. [lomaraem, 4To 0oHa MOXeET OBITh JOTIOJI-
HEHa TaKMM ITOKa3aTelIeM, KaK KOJIMYECTBO YTOJIOBHBIX JIEJ, MPEKPAIIeHHBIX ¢ BO3MEIICHUEM B
poccuiickuii 0rokeT. B coBpeMeHHON SKOHOMHYECKOH CHTYyallMy MPENCTaBISIETCS] EePCIeK-
TUBHBIM MaTepHaibHOE CTUMYJIHPOBAHHE CJIEIOBATENel 3a JOCTUTHYTHIE BBHICOKHE PEHTHHTH
10 3TOMY MOKAa3aTEeII0, YTO MO3BOJHUT B JATbHEHIIIEM MOBBICUTE UX JEHEKHOE TOBOJBLCTBHE 32
CYET COOTBETCTBYIOIIMX AOIIIAT (TPEMUPOBAHHUS).

Pesromupyst U3NM0KEHHOE, CIEAYET 3aKIIOUUTh, YTO YTOJIOBHOE 3aKOHOJATENBCTBO M3HA-
YakHO TMpe/IoaraeT HaMdne JAeHCTBUTENbHON MM KaKYIIEHCS YyrPO3bl 3KOHOMHYECKUM H
COLIMANBHBIM UHTEepecaMm oOimiectBa. [103ToMy Takyro yrpo3y HyXXHO CJeNaTh COIMAlIbHO 3a-
METHOW M HANpaBUTh OOIECTBEHHOE MHEHHE B HAMPABJICHWHU MPHUHITHA TOTO WM WHOTO yTro-
JIOBHOTO 3aKOHA, KOTOPBIM MPUBEAET K KellaeMoi TpaHcopmanuu o0IIecTBa B KpaTKOCpOY-
HOM WM jgonrocpodyHoM IuiaHe. Ha ¢one mnpomomxaromerocss B Poccun ¢uHaHCOBO-
SKOHOMHUYECKOTO KPU3MCa OCHOBHBIMH (DaKTOpaMH, AETEPMUHUPYIOIIMMU COBEPIICHHE HallO-
TOBBIX M MHBIX SKOHOMUYECKUX MPECTYIUICHUH, OCTAIOTCS] HECOTJIACOBAaHHOCTD JCHCTBHUI KOH-
TPOJBHBIX M MPABOOXPAHUTEIHHBIX OPTaHOB, a TAKXKe KOppymius. B 3Toi CBsI3U BO3pacTaeT
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NPEBEHTHBHAsI POJIb YIOJIOBHO-IPAaBOBBIX HOPM B YCTaHOBJICHMH CTaOWJIBHOCTH KPEAUTHO-
(uHaHCcOBO# ceprl. Peannzanus 3akoHOAATENEHBIX HOBAIIMK BO3MOXHA C MTOMOIIBIO CHCTEM-
HOI'O MOJIX0/a K OLIEHKE [apaMeTPOB MPECTYIIHOCTH, 0003HAYCHUS IPHOPUTETOB KapaTEeJIbHO-
ro 00 MpeaynpeauTeIbHOTO BO3ACHCTBUSI HA MPAaBOHAPYIIMTENEH, ONpeaeIeHNs] KOHKPET-
HBIX 3aTpaTr rocyJapcTBa Ha LM IPOTHBOAECHCTBUS IPECTYNHOCTH, IOMCKA CIIOCOOOB CHIKE-
HHSI SKOHOMHYECKOTO OPEMEHU YTOJOBHOHM PETPECCHUH.
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IOPUINYECKHUE HAYKH

Considering the measures of criminal repression, the author pays a close attention to the definition
of criminological determinants of tax and other uniform crimes in the contemporary economic situation
in Russia. The author examines the preventive capacity of such measures of criminal-legal character as a
judicial penalty existing in Russian criminal law in 2016.

Key words: criminal repression; criminal policy; tax offenses; tax avoidance; judicial penalty;
crime prevention.
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HAYUYHBIE IOAXO/JAbl K HIOHUMAHHNIO CYIIHOCTH
IMPABOBOI'O BOCIIMTAHUSA HECOBEPIIEHHOJIETHHUX

KpaBuenko Oubra BanagumuposHa

Crapmmii npenonaBaTesb Kadeapsl TOCYAapCTBEHHO-TIPABOBBIX IUCHUIUINH
Poccwmiicko-Tamkukckuii (CaBsHCKWI) YHUBEPCUTET
Y. M. Typcynszazne 30, 734025, [{lyman6e, Pecrryonuka Tamkukucran
Ten.: (+992 37) 227 97 93
o_kravchenko 08@mail.ru

AKTyaJ’IBHOCTL HaHHOﬁ CTaTbU 3aKIIOYACTCA B TOM, YTO Ha COBPEMCHHOM 3Tall€ Pa3BUTUSA JIMYHO-
ctu 0O0JIBIIIOE BHUMAHHUE YACTACTCA €€ HpaBOBOﬁ conuaan3aini, KOTopasa BKIIFOYACT B ceOs IIpaBOBOC
BocnuTanue. B cratbe paccMaTpuBarOTCAd HAYYHBIC NOAXOAbI PAa3/IMYHbIX ABTOPOB K IMOHUMAHUIO CYyIIl-
HOCTH IPaBOBOT'O BOCIIUTAHUA HCCOBECPIICHHOJICTHUX.

KnrueBrble ciioBa: JIHMYHOCTB, HeCOBepmeHHOHeTHHﬁ; IIPpaBOBOE€ BOCIIUTAHUEC; ITPaBOBasA COLIUAIIN-
3alius.

Ycenemnoe GopMupoBaHue JTUYHOCTH B IPOLECCE MIPABOBOH COLUATM3ALMNA MOXKET OCY-
IIECTBIISTHCS TOJIBKO HA OCHOBE Pa3yMHO OPTaHW30BAaHHOW JEATENbHOCTH TI0 MPAaBOBOMY BOC-
MUTAaHUIO, OT KOTOPOM BO MHOTOM 3aBHCHUT NPaBUJIbHOE MOHMMAaHHE KKIBIM I'PaKIAHUHOM
CBOUX IPaB ¥ cBOOOJ, YMEHHE HX HCIOJIb30BaTh, TOTOBHOCTh UCIIOJNHATH CBOM O0S3aHHOCTH,
BCEra NOCTYNaTh B COOTBETCTBUU C 3aKOHOM.

BaxxabiM QakTOpoM Uil CTAHOBIICHHUS [TPABOBOW JIMYHOCTH, COMPOBOKAAIONINM YeJIOBEKa
Ha €ro XXM3HEHHOM IIyTH B COBPEMEHHOM 0011eCcTBE, Bce c(epbl KOTOPOro NPOHHU3aHbI IPABOM
U TPaBOBBIM PETYINPOBAHUEM, SIBIAETCS Pa3yMHO OpPTraHW30BaHHAsA JEATENBHOCTH IO MpaBoO-
BOMY BOCIMTaHHIO.

[leiicTBUTENBHO, )KU3Hb MOKA3bIBAET, UTO YEIOBEK, KOMIIETEHTHBIH B IIPABOBBIX BOIPOCAX
U YMEIOLIMH NPaBUIBHO BECTH ceOS B SKCTPEMAIBHBIX CUTyalMsAX, MMEET IOpa3/l0 MEHBbIIE
IIAHCOB HapyIIUTh 3aKoH [17, c. 2-23]. DTO KIIt04eBON IEMEHT NPAaBOBOM COLMATU3ALNH, TaK
KaK IMEHHO MPaBOBOE BOCIMTAHHUE AAE€T BO3MOXXHOCTh HECOBEPIIEHHOJIETHIM OBICTpEE OCBO-
UTh HanOoJiee 3HaYuMBble I ce0s1 1 00IIECTBa IPAaBOBBIE LIEHHOCTH U HOPMBI.

IIpaBoBO€ BOCIMTaHHE HECOBEPLICHHOJETHUX — 3TO YCJIOBUs U €0 OCYILIECTBIEHUS,
KOTOpbIE CO3AaeT TOCYAapcTBO (MPUHATHE HOPMATHBHBIX aKTOB M IPOTPaMM IO MPaBOBOMY
BOCIIUTAHUIO I'paXk[aH, 00ecrieYeHne METOJMYECKHIMHU U TEXHUYECKUMH CPEICTBAMHU H T.1.), a
TaKxe o0meoOpa3oBaTeNbHbIE MIKOJBI, JULEH, KOIJICHKH U THMHa3uH (0OecredeHue mpermo-
JlaBaTeNsIMH TIpaBa, MporpaMMaMH M0 W3YYEHHUIO OCHOB MPaBa C HCIOJb30BAHNUEM Pa3IMYHBIX
¢bopM 1 METOJOB BO3JCHUCTBUS HA IPABOCO3HAHKE AIPECAHTOB (KaK TPAAMLMOHHBIX, TaK U UH-
HOBAIIMOHHBIX (MHTEPAKTUBHBIX, CUTYaTHBHBIX). Bce 3T0 sBIsieTcs opraHn3aliOHHON 4acThio
NPOXOKAECHUS MPAaBOBOM COLMANM3ALUKN HECOBEPLICHHOIETHUX, 3aHUMAIOIIEH CBOE MECTO B
COLIMAIBHO-TIPABOBBIX PEANNAX, TaK KaK B LIMBUIM30BAaHHOM MHUpE BOCIIHTAaHHE YeJIOBEKa SIB-
JIETCs IPUOPUTETHBIM HAIIPABJIEHNUEM IIOJUTUKU T'OCYAapCTBa.

21


mailto:o_kravchenko_08@mail.ru

IOPUINYECKHUE HAYKH

l'ocynapcTBo OTHOCHTCS K IPAaBOBOMY BOCHHMTAHHIO HE KaK K CTUXMHHOMY Ipoueccy (co-
OUanu3anys), a Kak K IeJIeHanpaBIeHHOMY Ipolieccy, HampaBlieHHOMY Ha (OpMHpOBaHHE
OCO3HaHMs TMpaB, CBOOOJ W OOS3aHHOCTEW TpaxaaH Tmepen OOIMIECTBOM H TOCYIapCTBOM
[16, c.9]. Takoii moaxo/ MO3BOJIAET HAM PACKPBITh MOHITHE U JUHAMMKY Pa3BUTHUS IPABOBOTO
BOCIIUTAHUS C yYETOM CIIOXKUBIINXCA B IOPUAMIECKOH IUTEpaType TEOPETUIECKUX OJXO0I0B.

[IpaBoBoe BocMTaHME — 3TO HE HOBOE MOHATHE, TaK KaK YEJIOBEUYECTBO, OCO3HABAsl €TO
POJIb, UCTIONB30BAJIO €T0 B HAYYHOM JIEKCUKOHE C ApeBHUX BpeMeH. [lonTBepxneHuem 3Toro
CIy)XUT BBICKa3biBaHHuEe B.A.PyIKOBCKOTO, KOTOpPBIH OTMEYAET, YTO «Ipo0JieMa MPaBOBOTO
BOCHHTAHUS 3aHUMAeT YMBI MBICIISIIIIEN YacTH YeJoBedecTBa MHOTHE CToJeThs. bes mpeysenn-
YEeHHUs] MOXKHO CKa3aTb, YTO 3TO OJIHA U3 «BEUHBIX» MPOOJIEM COUMATBHO-(QUIOCOPCKON U TO-
JTUTUKO-TIpaBoBoi MbIcou. K Helt oOpamanucek Ilmaton, Apucrtorens, ®doma AKBUHCKHA,
T.I'o66¢c, XK. XK.Pycco, U.A.Unbun, I1.H.HoBropoaues u MHOrMe Apyrue BBIAAIOLIMECS MBIC-
JIUTENN Pa3HbIX BpeMeH U HapooB» [20, c.41-47].

Uccnenosarens 111.C.XampoeB B cBOMX pabOTax OTMEYAET, YTO MOHATHE IPABOBOr'O BOC-
MMTaHUS BIEPBHIC OBLJIO BOBJIICUEHO B HAYUHBIH 000poT B 1959 1., 1 paccMaTpuBaIOCh OHO Kak
LeJIeHaNIPaBIeHHOE, CHCTEeMAaTHUYECKOe BO3ACHCTBHME HA JIMYHOCTH B LESIX (OPMHPOBAHMS
MPaBOBOTO CO3HAHMS, Pa3BUTHS MPABOBBIX YYBCTB, BHIPAOOTKH HABHIKOB W TPUBBIYEK MPABO-
MEpPHOTO MOBEICHUs, HETEPIIMMOr0 OTHOLICHUS K IpaBoHapymeHusM. OH aKIEeHTUPYeT BHU-
MaHHE Ha TOM, YTO Ha4ajo HCCIECJOBAHUIO TEOPETHUYECKUX MPOOIEM MPaBOBOTO BOCHHTAHHS
OBUIO MOJIOXKEHO CIEUATUCTaMH B 00J1aCTH KPUMHUHOJIOTUH, KOTOPBIE O] IPABOBBIM BOCIIHU-
TaHUEM MOHMMAJIH NEPEBOCIUTAHUE TPYIHOBOCIIUTYEMBIX JIULl U OCYKICHHBIX, U, B LIEIOM —
npaBoHapymmreneii. OmMHAKO, B CIIIy CBOEH NMPOQECCHOHATLHON, y3KOTPOMUILHOW OTpaHu-
YEHHOCTH, OHM HE CMOTJIH ONPEACIUTh COOTHOIICHHE STHX IBYX HOHSATHH MO MX (PyHKIHO-
HaJIbHOMY Ha3HaueHMI0. B 3Toif cBsA3M B mocienyoneM BOIPOChl IPaBOBOrO BOCIMTAHUS CTa-
T pa3pabaThIBaThCA B paMKax oO1ieit Teopun npasa [23, ¢.9].

[TosiBUOCH M HEmMaio paboT, HEMOCPEICTBEHHO TOCBAMIEHHBIX MPaBOBOMY BOCIIHTAHHIO,
aBTOPBI KOTOPBIX CTAJM OMUPATHCS KaK Ha TEOPETHUECKHE, TaK U Ha MPAKTUYECKHE aCHEKTHI
3¢ dexTBHOCTH (DYHKIIMOHUPOBAHMS BOCIHUTAHHS IMpaBoco3HaHusI. Hemano riry0OKHX BBIBO-
JIOB TI0 3TUM BOIIPOCaM COAEP>KUTCS B TpyJax psAAa yUEHBIX-IOpUCTOB [4, c.172].

[IpaBoBOe BociUTaHHE — 3TO OTHOCUTENIFHO CAaMOCTOSTENIFHOE HaIlpaBJIeHHE BOCITUTAHUA,
nmeronee cnennpuuecKye Henu 1 3agadd. Kak OTHOCHTENEHO CaMOCTOSITENbHOE HallpaBieHUE
BOCIHTAHUS Y€JI0BEKa, OHO HAIIIO CBOE OoTpakeHHe B MoHorpaduu 1.D.Ps6ko «OcHOBBI npa-
BOBOM NEJaroruKu», A€ BIEPBbIC ObLIM OCBEIICHBI BOIIPOCH! NMpeIHA3HAuYCHHs 3TOH OTpaciu
MEearoTuKy B CHCTeMe 00pa3oBaHus. YIelsisl 3HAYNTeIbHOE BHUMAaHNE TEOPETHUECKUM U Me-
TOJOJIOTMYECKUM BOIIpocaM mpaBoBoro Bocmnutanusi, H.®.Ps6ko B cBoeil pabore oTMmedaer,
YTO «IPABOBOE BOCIHUTAHHE — 3TO CHUCTEMATHYECKHH, IICJICHANPABJICHHBIH CIOCO0 BO3JCH-
CTBUS Ha CO3HaHUE M MoBenecHUE JUUHOCTU» [21, c.11]. Takoil xe TOUKHU 3peHUs] NPUIECPKU-
Batotcs u npyrue ydensle — H.C.Camomenko u B.B.Tumenxo, [22, c.7-14], A.boiikoBa
[2, c.13], B.A.3unuenko [10, c.4], H.H.Ko3wbpa [11, ¢.32], C.A.Komapora [12, ¢.337],
M.M.Mymnoesa [15, ¢.56].

Kpome Toro, B Ipyrux ryMaHUTapHBIX HAyKax CyLIECTBYIOT M MHbIC MHTEPIPETALUH I10-
HATHUS «TpaBoBoe BocnuTanue». Hanpumep, A.A.Pean, H.B.bopnosckas u C.11.Pozym otme-
4a0T, YTO «IIPAaBOBOEC BOCIMTAHME IIPEAINOJIAracT 3HAHUE CBOMX IpaB U OOS3aHHOCTEH M OT-
BETCTBEHHOCTh 3a MX HecoOmogeHne. OHO OPHEHTHPOBAHO Ha BOCHHTAHHE YBaXKHTEIHHOTO
OTHOLIECHUs K 3akoHaM M KoHCTHTynuu, npaBaM uesloOBeKa M Ha KPUTHYECKOE OTHOIICHHE K
TeM, KTO mpecTtymnaer nociexaue» [19, ¢.243]. B ceoro ouepens, O.10.EdpemoB cunraer, uto
«TIPaBOBOE BOCTIUTaHHE — 3TO (POPMUPOBAHNE YCTOMYUBBIX MPABOBBIX MPEJICTABICHUH, yOeK-
JCHUH ¥ YyBCTB, IPABOBOI KYJIbTYpHl, HABBIKOB M MPUBBIYEK 3aKOHOIIOCITYIIHOTO MOBEICHUS
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[9, c.95]. Taxxe 3acmyxuBaer BHUMaHua no3unus JI.B.BynknHoi, mpeniararomelr paccMmat-
pHBAaTh MPABOBOE BOCIUTAaHUE KaK (HakTOp MPaBOBOM colmanmu3amuy ydammxcs mkoi: «llpa-
BOBOE 00pa3oBaHNe M BOCIIMTAHHUE HAIIPABJICHHI Ha (pOpMHUpOBaHHE 3HAHUHN, yOEXKIEHUH U MO-
THUBOB MPaBOMEPHOTO MOBEACHUS CPEICTBAMHU [IPABOBOM MpONaran/sl, IPOCBELICHHS 1 00yye-
Husa. Hambonee passuroit Gopmoii mpaBoBOil 00pa30BaHHOCTH W BOCHUTAHHOCTH SBJISIETCS
(opMHpOBaHKE y JIMYHOCTH YMEHHS B MOTPEOHOCTH K MPAaBOBOMY caM0O0Opa30BaHHIO U CaMo-
BOCIIUTAHUIO, €€ CaMOCOBEPIIICHCTBOBAHWIO B TIO3HAHUH IIpaBa W BBHIPAOOTKE OCO3HAHHOTO
YBaXUTEJIBHOTO OTHOIICHHMS K MPaBOBBIM MPUHIMIIAM, LIEHHOCTSM, HopMmam» [3, c.158]. B
9TON (OPMYJIUPOBKE XapaKTEPUCTHUKA MOHSATHS «IIPABOBOE BOCITUTAHHE JOIMOIHSIETCS TOHS-
TUSIMH 00y4YeHHs, BOCIIUTAHUS, CAMOOOPA30BaHMs 1 CAMOBOCIIMTaHMA B chepe mpaBa U OCBOE-
HUS TIPABOBBIX 3HAHWM, U, KaK TaKOBas, OHa CHHTE3UPYET B ceOe CBOMCTBA M Ka4eCcTBa MPaBoO-
BOH COIIMANTM3AIUH.

OpnHako Ui MOJHOTHI XapaKTEPUCTUKHU MOHSATHS MPaBOBOT'O BOCIUTAHUS HENb3d MPONTH
MHUMO TIOHSTHH MPABOCO3HAHUS W MPABOBOHM KyJbTYpHl. B 3T0i1 cBsi3u popmupoBaHue mpaBo-
CO3HAHHUA BBICTYTAET KaK pe3yJbTaT MPAaBOBOTO Pa3BUTHS JIUYHOCTH U O3HAYaeT ee CTaHOBJIe-
HHE, IPUOOPETEeHHE COBOKYITHOCTH CBONCTB M KAaUeCTB, ONPEACIAIONINX [TOBEJCHUE HHANBHIA
B cepe mpaBa. DTO HE €AMHCTBEHHBI M HE OKOHUYATEIBbHBIN pe3yabTaT MPaBOBOIO BOCIHUTA-
HUS, T.K. KOHEUYHBIM PE3yJIbTAaTOM MPABOBOTO BOCIHTAHUS SBJSIETCS MpaBoBasi KynbTypa. 1lo
cinoBam I1.C.XampoeBa, B mocieaHue rofsl, 0co0eHHO mocie pacnaga CoBeTCKOro rocyaap-
CTBa, HECMOTpS Ha OcJalJeHne WCCIEOBAaHUA B ATOM HAIlPaBIIEHUH, TPAaBOBOE BOCIIUTAHHE
aHaJM3UpYyeTCcs KaKk B KOHTEKCTe (DOPMHUPOBAHUS HOBOTO IMIPABOBOTO MBIIIICHHS, MPaBOBOTO
Pa3BUTHS JIUYHOCTH, TaK U KaK ()aKTOp MPEOJOJICHHUS CKIIOHHOCTH K TMPAaBOHAPYIICHUAM Y MO-
nogexu [23, c.11]. [IpaBoBoe BocnuTaHHE BKJIIOYAET B ce0sl TaK)Ke MOJTYUYEHUE M pacpocTpa-
HEHHE 3HaHW O MpaBe U APYTUX MPaBOBBIX SBICHUIX, yCBOSHHE MPABOBBIX IIEHHOCTEH, Hea-
JIOB.

B Hnacrosiiiee Bpemsi mpaBoBOE€ BOCHUTAaHHWE — 3TO CJIOXKHBIA, HEMPEPHIBHBIA MpPOIIECC,
HanpaBJICHHBIH Ha pElIeHWe MHOTMX 3ajgad: (JOpMUpOBaHME M Pa3BUTHE BBICOKOI'O YPOBHS
MIPaBOCO3HAHMS, KAK OCHOBHOHM 4acTH OOIIECTBEHHOTO CO3HAHMS; HAYYHOE 3HAHWE M MMOHHMa-
HHE TpaBa; MPaBOBYIO KyJIbTYpY KakK MPOM3BOIHYIO MPABOCO3HAHMS; BOCIIUTAHHE YOCXKICHHO-
CTH B NIPABUIILHOCTH U CHPABEAJIMBOCTH MPABOBBIX MPEANMCAHUI U MPUBBIYKU K IPABOMEPHO-
My noBenenuto [18, ¢.10-11]. 3mech Takke BaykHa POJIb MPABOBOTO BOCHHUTaHUS B (HOPMHUPOBA-
HUH ¥ Pa3BUTHH Npasosou uyHocmu, Tak Kak, no caosam M.1O.bnsacosa n H.B.bskosa, «Boc-
NUTAHHOCTD IIPEIOJIaraeT akTyaJbHbI YPOBEHb Pa3BUTHUS JIMUYHOCTH, YTO OTIMYAET 3TO IO-
HATHE OT NMPaBOBON BOCIUTYEMOCTH, KOTOpas MpPeJCTaBIsAeT cOO0N MOTEHIMAIbHBIN ypOBEHb
pa3BUTHUS JIMYHOCTH, 30HY €€ OrpKaiimero pasBuTus. BocmuryeMocTs — 3TO BOCIPUHUMYH-
BOCTh K BOCITUTAHHIO, BO3MOKHOCTb JIMYHOCTHOTO pa3Butus» [1, c.11]. To ecTs npu HU3KOM
YpOBHE JIMYHOCTHOTO PA3BUTHUS MOIPOCTKOB HEJB3s FOBOPUTH 00 MX MPaBOBOI BOCITUTaHHO-
CTH, a TIPaBOBasi HEBOCIIMTAHHOCTh BEJET K IMpaBoBoMy HUrminu3Mmy. [locnenqnee H.M1.Maty30B
1 A.B.Manbko omnpeaenstoT Kak HeyBaXUTEJIbHOE OTHOIICHUE K MpaBy, 3aKOHAM, HOpMAaTH B-
HOMY DETYJIMPOBaHMIO, 3aKOHHOMY IMOPAJKY; K MPUYMHAM €0 BOSHUKHOBEHHS OTHOCAT Ipa-
BOBYIO HEBOCITHTAHHOCTE OIIpeAeNIeHHON dacTh Hacenenws [13, ¢.125]. B aToif cBsa3m Oomee
KOHKPETHOH M  OJHOBPEMEHHO BCEOOBEMIIIOIIEH 3ajadell NpaBOBOTO  BOCIHMTAHHUS
0O.A./lonronosioB cYUTaeT MPEO0JICHIE TPAaBOBOTO HUTHIIM3MAa M MPABOBOT'O BapBapCTBa Kak
AQHTHUIIOAOB IIPABOBOT0 CO3HAHUS U MIPABOBOM KyIbTypsHI [7, c.11-12].

Takum oOpazom, ecinu HopMHPOBaHKE TMPABOBOW JIMIHOCTH IIPEIIOIaraeT NpuaaHnue de-
JIOBEKY CBOWCTB 3aKOHYEHHOTO IIPABOBOTO THUIIA M MPOSIBIIEHUE €r0 aKTUBHOCTH B COIMAIBHO-
MIPaBOBOI MpaKTUKE, TO MPaBOBasi BOCIUTAHHOCTH BBIABISET CBOWCTBA M KauecTBa YeNIOBEKA,
00yCIOBIIEHHBIE YPOBHEM OCBOSHHS MM TIPAaBOBBIX 3HaHWI. KpoMe Toro, cpencTBoM OCBOCHUS
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MIPABOBBIX 3HAHWH TAK)KE MOXKET BBICTYIIAaTh U IIPABOBAsl COLMAIN3AIMSI HECOBEPIIIEHHOJIETHHX.
[TosTOoMy cerofHs paccMOTpeHHE MPOOIEeMaTHKH MPAaBOBOTO BOCIIUTAHHUS CBA3BIBACTCS C MPO-
neccaMu Mooepruzayuu npasosoti coyuanusayuu. 1lo muennto A.C.EBnokumoBa, npaBoBas
coLlMaNM3alys TpaXkJaH HY)KJAeTcsl B HACTOsAIIee BpeMsl B MOJIEPHU3AlMH, OCHOBHBIMH ITyTS-
MU KOTOPOM MOTYT CIyXHTh AajbHelliee (OpMUPOBAHUE MHCTUTYTOB IPa)KAaHCKOIro oOIe-
CTBa, KOHCTPYMpOBaHKE MPAaBOBOI TMUHOCTH, PaBOBOE BocuTaHue [8, c.54].

MEl nonaraem, 4TO MOJEPHH3ALMUs MIPABOBOM COLMATIM3ALMK JOJDKHA HAYMHATHCA C pe-
HIeHus mpo0JieM PaBOBOTO BOCIUTAHUS, TaK Kak (popMHpOBaHHE MHCTHTYTOB I'PakJaHCKOTO
001IIecTBa ¥ MIPABOBOM JIMIHOCTH BCET/A 3aBUCENIO B Oy eT 3aBHCETh OT d(()EKTUBHOCTH TIpa-
BOBOro Bocnurtanus. [IpaBoBoe BOCIIMTaHHE CETOMHS 3aTParuBacT BOMPOCHI, OTHOCSIHUECS KO
BceM cepaM 0OIIECTBEHHON JKU3HU, KOTOPHIE TIPOJUKTOBAHBI CaMHUM MpolieccoM pedopmu-
pOBaHUs MpaBa, MIPABOBBIX OTHOLICHUH, (POPMUPOBAHUEM HOBOT'O MPABOBOIO MBIIIICHUS, I10-
HCKOM MPUYHH OTKJIOHEHUH u JepeKkToB B moBeneHnr. Kpome Toro, ceroiHs npaBoBoe BOCIIH-
TaHWE UTPACT KIIIOYEBYIO POJIb B 2PANCOAHCKOM CIAHOGAeHUY TuyHOCmY. 3aada CTAHOBICHUS
TPaXTaHCKOTO CO3HAHHUS MOJIPACTAIOIIETO MOKOJEHUS SBISETCA OJAHUM U3 MPHUOPUTETOB pas3-
BUTHS JIIOOOT0 OOILECTBA B COOTBETCTBUH C MOTPEOHOCTAMHU CTaOMIBHOCTH U IPEEMCTBEHHO-
CTH, KOHCONUAAINH U COLMAIBLHOTO corjacus B HeM. [6, ¢.9]. 'paxknaHckoe CTaHOBJICHHUE JTNY-
HOCTH CBSI3aHO C TMOHSATHEM TPakKIaHCTBEHHOCTH. IloJ rpa’kaaHCTBEHHOCTBIO MBI TOHHMAaeM
HPAaBCTBEHHYIO MO3MIIMIO, BBIPAKAIOIIYIOCS B YYBCTBE J0Jra M OTBETCTBEHHOCTH 4eJOBEKa
nepes o0LEecTBOM, rOCyIapCTBOM, CEMbEH, B TOTOBHOCTH OTCTaWBaTh U 3alIMIIATh OT BCSIKUX
MOCATaTENLCTB €€ TpaBa 1 UHTEpecH! [5, ¢.45]. bonee Toro, oHa MOxeT cTaTh (OPMOH MPOTH-
BOJICHCTBUS Pa3IMYHBIM aHTUCOLMATIbHBIM U HETATUBHBIM SIBJIEHUSAM B OOIIECTBE U B TOM 4YHUC-
JIe BOBJIEUEHHUIO MOJIOAEKU U HECOBEPLICHHOIETHUX B TEPPOPUCTUUECKHE OpraHu3anuu. Tep-
pOpU3M — IOCTOSTHHBIM CIIyTHHK 4Y€JIOBEYECTBA, OTHOCSIIUICS K YUCIYy CaMBIX OIACHBIX U
TPYAHO MPOTHO3UPYEMBIX SBJICHUI COBPEMEHHOCTH, MPHOOpeTaromux Bee Oosiee pasHooOpas-
Hble (HOPMBI B yrpoxaromue Macmraosr [14, ¢.190].

Takum 00pa3om, aHaN3 IUTEPATYPHl OKA3bIBAET, YTO BONPOCAM MPABOBOTO BOCITUTAHHS
BCEer/a yAeNsuIoch OOJBIIOE BHUMaHWE, KaK B TEOPETHUECKOM, METOIOJOTHYECKOM, TaK U B
KOHIIENTYaJIbHOM OTHOILIEHWH. B paboTax y4eHBIX HccieayeTcs npodieMbl COBPEMEHHOTO 110-
HUMaHHs TPaBOBOTO BOCIHTAHMS, HA OCHOBE KOTOPBIX MOXHO CIENaTh BBIBOJ O HAJIWYUH
IUTIOpajii3Ma BO B3IVI1JaX Ha BOCHHMTAHHME MIPABOCO3HAHMS B YCIOBHAX IiIoOanu3anuu oduie-
CTBEHHOH XM3HM, OCHOBAHHOW Ha MPHHIUIAX IEMOKPAaTHH U TyMaHH3Ma, 00IIeYeTI0BEYeCKUX
LIEHHOCTEH, yBaKEHUS K KyJbTYpHOMY HaCJIEANIO U T.[.

Kpome Toro, cyTh U 3a1a41 IPaBOBOTO BOCIIUTAHUS COCTOSAT B (JOPMHUPOBAHUH [TPABOBOTO
CO3HAHUA JIMYHOCTH C €r0 KOHEYHOMW LEbl0 — MPABOBBIM pa3BUTHEM JUYHOCTUH. U B TO ke
BpeMs Heb3sd OTIENUTh MPaBOBOE BOCIMTAHME OT Ipoliecca MPaBOBOW colMaNM3alMH, T.K.
[IepBOE HEBO3MOXKHO MPEACTaBUThH O€3 BTOPOTo.
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The topicality of this article lies in the fact that at the present stage of development of the personali-
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siders the scientific approaches of various authors to understand the essence of legal education of mi-
nors.
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HEJIb TOKA3BIBAHUS U TOKA3ATEJIBCTBA B
YIrOJIOBHOM CYJAONIPOU3BOJACTBE

Xoaxkaesa Hapruc banagcoHoBHa

Crapumii npenonaBaTenb Kadeapsl cyaeOHOTro IpaBa v NPOKYPOPCKOro Hai30pa
TaKUKCKUA HALTMOHAJIbHBIM YHUBEPCUTET
IIp. Pynaku 17, 734025, Ayman6e, Pecnybnuku Tamkukucran
Ten.: (+992) 918 65 82 88 (m.)

B cTrartbe Ha OCHOBE M3ydeHMs CHELMATBHON JINTEPATyphl U aHAIH3a YrOJOBHO-IPOLECCYATbHOTO
3aKoHOaTeNnbeTBa PecnyOnmkn TapkukucTaH pacKpbIBAaeTCsl CYIIHOCTD M COJIep KaHue Ipoliecca JoKa-
3BIBaHUS, CBA3aHHOTO C IPOBEPKOM, OLICHKOH U UCIIONB30BaHUEM JOKA3aTENIbCTB.

KnaioueBble cJjioBa: [10Ka3bIBaHWE, JOKAa3aTeNbCTBA; COOMpaHWE, TPOBEPKA; OIICHKA; IEJb;
HCTHHHA; 00bEKTUBHON UCTUHBI.

Jloka3pIBaHHE COCTOUT B COOMpAaHUH, POBEPKE M OLIEHKE I0KA3aTENbCTB C LIENbIO yCTa-
HOBJICHHUSI 00CTOSITENbCTB, UMEIOLINX 3HAUCHHE I 3aKOHHOTO, 00OCHOBAaHHOTO M CIIPaBeIJIU-
Boro paspewenus nen [16, ¢.108]. Bricka3piBaHHs yUEHBIX-POLECCYATUCTOB OTHOCUTEIBHO
coJiepKaHus Ipoliecca AoKa3piBaHUs pazanyHbl. A.b.CooBreB yKa3bIBaeT, 4TO MPOLECC YyTo-
JIOBHO-TIPOLIECCYAJIbHOTO JIOKa3bIBaHHS CBS3aH C IOJMy4YeHHEM (coOupaHueM), MpPOBEPKOI,
OIICHKOM U UCIIONBh30BaHUEM JoKa3zarenbeT [11, ¢.32].

B.IL.boxbeB  ompepensieT  OpOLECC  JOKa3blBaHUS  Kak  OCYLIECTBILIEMYIO B
MIPEIYCMOTPEHHOM 3aKOHOM IOPSIKE JESTEIbHOCTh OPraHOB paccieloBaHMs, MPOKypopa U
CyZa Mo cOOMpaHMIO, IPOBEPKE U OLIEHKE JOKA3aTENILCTB C LeJbI0 YCTAHOBICHHUS UCTUHBI 110
yronoBHeIM fenaMm. [loag MCTHMHHOW B YroJOBHOM CYAOIPOW3BOJCTBE CIENYET IMOHUMAaTh
COOTBETCTBHE ACHCTBUTEILHOCTH YCTAHOBJICHHBIX B IPOLECCE TOKAa3bIBAaHUS OOCTOSTEIHCTB
COBEPILUEHHOI'O MPECTYIUIEHHUs, WX MPaBHIbHYIO YTOJOBHO-NPABOBYIO KBaTH(UKAMIO U
Ha3sHaYeHWe BHMHOBHOMY COpPa3MEpPHOIO, CHPABEAJIMBOIO HAKa3aHHUs, NPELyCMOTPEHHOTO
3akoHOM [3, c.118]. Kak MBI BHANM, B YrOJIOBHO-NIPOLIECCYaJIbHOM HAayKe HET E€IMHOTO
MOHATHUS TIpoLiecca JOKa3bIBaHMs. Kakaplii M3 ydeHBIX NpPHUIAEPKHUBACTCS CBOEr0 MHEHHS B
PAacKpBITUM JaHHOTO TMOHATHS. AHANM3UPYs BBIIIECKa3aHHOE, MOXKHO CHeJaTh BBIBOA, 4YTO
pas3IvHbIC BHICKA3bIBAHUS, B OCHOBHOM, BBI3BAaHBI MO3HIUSIMH YYCHBIX O JOMHHHUPOBAHUH, B
UX TNOHMMaHUHU, T€X WM HHBIX 3JIEMEHTOB mpolecca AokaspiBaHus [16, c¢.109]. Ogna u3
HanOoJiee aKTyalbHBIX MPOOJIEM — 3TO BOIPOC 00 UCTUHE B YTrOJOBHOM CYIONPOU3BOJICTBE.
OcHOBHas 1eNb JOKa3bIBaHUS, KAK U3BECTHO, — 3TO YCTAHOBJIEHHE MCTHHBI M Ka3aloch Obl,
JTAaHHOE TIOJIO)KEHUE He SBISETCS CHOpHBIM. Eciam B mpaBocynMu HMCTHHY NOHHUMATh Kak
COOTBETCTBHE BBIBOAOB CJIEACTBUS U cyzla O (aKTHUUECKUX OOCTOSTENbCTBAX JAeda TOMY, 4TO
MPOM30IIJI0O B JEHCTBUTENBHOCTH, TO TPYAHO TPEACTaBUTh, KaK MOXHO OTpHLATh
HEOOXOIMMOCTh IMOCTaHOBKHU Tako 1enu [14, ¢.110]. Bompoc 00 ucTHHE OTHOCHTCS K YUCITY
KIIOUeBBIX Quiocodekux mpobneM. HaydHast skcTpamomsinms penieHus: JaHHOTO BOMpoca Ha
YTOJIOBHBIA TIporiecc TpedyeT eauHCTBA (PHIIOCOPCKOTO W YacTHO-HAYIHOTO IIOJIXOJIOB.
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PaccornacoBanne Ha3BaHHBIX MOAXOJOB BEIET K IyTaHUIE M Oe30peKHOMY ILIIOPAIN3MY.
I'Hoceonoruueckas OCHOBa pacCy>KACHUH U BEIBOJOB 00 HCTHHE MO YTOJIOBHOMY JEIY J0JDKHA
OBITH TOCTATOYHO SICHOM, KOHKpeTHOH. JKematenpHo, 4TOOBI GrrocodcKas MO3UINS KaKI0TO
yyacTHHKAa JAMCIYyTa HE BBbI3bIBaJla COMHEHHH. A «CBOOOIHBIE» OT BCSKOH (uinocodpun
HCCJICIOBATEIN OCTAIOTCS, KaK M3BECTHO (10 DHTEbCY), B INICHY HAMXYAMUX (HUI0CO(CKUX
cucteMm [18, ¢.69-70]. Teopust mo3zHaHus (THOCEOJIOTHSI) OHAJEKTHYECKOTO MaTepHaIn3Ma
HUCXOIUT M3 PEATbHOCTH OKPY’KAIOIEr0 MHUpPa W BO3MOXHOCTH €ro IIO3HAaHUsS, B OCHOBE
KOTOPOTO JIGKHT OTPaXCHHE CO3HAaHHMEM 4elIOBeKa OOBEKTHBHOW JIEHCTBUTENHHOCTH.
UYenoBeyeckoe CO3HAHHUE MOYKET TI03HATH SIBJICHISI 9TO# JiekicTBUTeNbHOCTH. OOIIecTBEHHAS TIPAaKTHKA
yOenuTenbHO JOKa3bIBAET, YTO YEJIOBEUYECKOE CO3HAHWE BEPHO OTPAKACT OOBEKTUBHYIO
PETLHOCTh M CIIOCOOHO JIOCTHYh HEOOXOIMMBIX PE3yJIBTATOB TMO3HAHWS. B 3TOM OTHOIICHWH HE
SIBIISIETCS. HCKJTIOUEHHEM M3 TIPABUJT YTOJIOBHO-TIPOLIECCYATIBHOE JOKa3bIBAHKE, OCYIIECTBISIEMOE B XOJIE
MPOM3BOJICTBA 10 YTOJIOBHOMY Jieiy. Jlist ycTaHOBNEHHs 0OCTOSTENHCTB, MMEIOIIMX 3HAYCHHE IS YTO-
JIOBHOTO JIeJ1a, HET THOCEOJIOTHYECKUX NPEISITCTBUH, OHU MOTYT TaKK€ BCECTOPOHHE U IOJIHO
ObITh TO3HAHBI, KaK W JIFOOBIC SIBJICHUS OOBEKTUBHOM JEHCTBUTEILHOCTH. [lo3TOMY MHOTHE
MPOLIECCYATUCTBI CPABEJIMBO OTMEYAIOT, UTO 3a]]a4l YTOJIOBHO-IIPOLIECCYaIbHOTO J0KA3bIBAHUS
SIBJISIFOTCS. Ba)KHEMILIEW 4YacThlO 3a7ad YIrOJIOBHOIO MpOLECCa B IIEJIOM, U OHA MOTLYT CUMTAaThCs
BBITIOJTHEHHBIMH TIPH JOCTIDKEHNUH HCTHHHOTO 3HAHKS 00 UCCIEAyeMbIX 0OCTOSTENhCTBAX |5, ¢.28; 22;
7]. B ¢wiocopum wucTMHA — 3TO aNCKBAaTHOE OTPAKEHHE OOBEKTa TO3HAIOIINM CYOBEKTOM,
BOCIIPOM3BOJISILIEE [T03HABAEMBIH MPEIMET TaK, KaK OH CYLLECTBYET BHE U HE3aBHCHUMO OT CO3HAHUS
[1, c.34-35]. MlcTuHHA TOJNBKO Ta MBICIB, KOTOPas BEPHO OTPa)kaeT TOT WM MHOMW IMPEAMET, TO
WA MHOE SBJIEHHE OOBEKTUBHON PEAIBHOCTH, COOTBEICTIBYET €My, COTjacyercsl ¢ HUM. McruHHOe
3HaHHME 00 OOCTOSITENHCTBAX MPOM3OILIEAIIErO MPECTYIUICHHS, JOCTUIaeMOEe B YTOJIOBHOM HIpOLIecCe,
0003HaYaeTCst TEPMUHOM «OOBEKTHBHAS HCTHHA». HanMeHoBaHNe NCTUHBI «OOBEKTUBHOMD B YTOJIOBHOM
nporiecce, 1o MEeHHI0 M.C. CTporoBuya, 03Ha4aeT TO KpaiiHe BaKHOE MOJIOYKEHHE, YTO IOCTUracMast 1o
YIrOJIOBHBIM JI€JIaM MCTUHA - HE Q)OpMaHI)Ha, HE YCJIOBHA, XOTs JJId eé JOCTMXKCHUS YCTAHOBJICHBI
onpenenéHueie (GopManbHble TpeOOBaHMS W IOPUOMYECKHE YCIOBHSA, a €CTh HCTHHA IO
CyIIecTBy, HCTHHa JeiicTBuTenbHO oObekTHBHas [12, c.48]. CogmepxaHne 0OOBEKTHBHOI
HUCTHHBI — 3TO 3HaHUA O (QaKTax M OOCTOATENHCTBAX, MMEIOMINX 3HAYCHHE AJISI IPABUIILHOTO
paspelieHus Jena, KOTOphle TIONy4YaloTcss B pe3ylbTaTe YTrOJIOBHO-TIPOLECCYabHOTO
nokaspiBaHusl. COOTBETCTBEHHO, B COJEp)KaHHE OOBEKTHBHOW HCTUHBI, MOMHMO 3HAHUH O
(akTax ¥ 00CTOSATEILCTBAX, JOJDKHA BKIIFOUATHCS FOPHUIUUECKAs OICHKA, KBATU(PUIMPYOIas
no3HaBaeMble (akThl M OOCTOATENBCTBA Kak MNpecTymuieHue. JOCTKeHHe HMCTHUHBI IpH
YCTaHOBJICHUU (I)aKTOB A 00CTOSITEIILCTB UMEET MECTO TOorga, Koraga OHH IIO3HaHbl B TOYHOM
COOTBETCTBHM C TE€M, KaKk OHM MPOMCXOAWIM B [EHCTBUTENBHOCTH. llpaBuibHas xe
KBaJ'II/I(bI/IKaHI/Iﬂ JACAHUA 03HA4YaCT COOTBCTCTBUC YIKE€ YCTAHOBJIICHHBIX q)aKTOB u O6CTOHTCHBCTB
HOpMe yrojoBHoro mpasa. «Ecmu uctuHa, ukcupyoomas ¢akTHUecKue 00CTOATENLCTBA,
HOCUT B LIEJIOM COJIEpXKaTelbHBIA XapaKTep, TO WCTHWHA, BKJIOYalomas B ce0sl MpaBOBYIO
OLIEHKY yCTaHOBJIEHHBIX (DakTOB, ABIsIETCS (POPMAIM30BAHHOM M MOJHOCTBHIO JIMIIEHA KAaKUX-
00 PIIEMEHTOB COAEPKaTeIbHOTO 3HaHuD» [9, c.140]. MHorna, no-pasHoMy MHTEPIPETUPYS
MOHATHA A0COJIFOTHOCTH M OTHOCHTEIBHOCTH, HEOJUHAKOBO ONpPENeIsisl COAEpKaHUE UCTUHBI,
psia aBTOPOB He 0€3 OCHOBAaHMM HCTHHY B YTOJIOBHOM CYIONPOU3BOACTBE CUUTAIOT a0CONIOTHO
otHocuTenbHOU. K HUM oTHOCsTCS JI.T.ViesHoBa, A.M.Tpycos, B.S. dopoxos, U.M.JIy3rua u
ap. [lo cBoemy xapakTepy OObEKTHBHAS HCTHHA MOKET OBITh OTHOCUTEIBHON U a0COIIOTHOM.
ITo muenuto A.JI.PuBmura, M.A.YensitoBa, M.JI.SIkyboBa u apyrux 10pucToB, Gurocodckre
MOHATHA a0COJIOTHOM M OTHOCHTENFHONW MCTHHBI HENPUMEHUMBI K YTOJOBHOMY IPOLECCY
[18, c.71]. OtHocuTenpHAsT WMCTHHA — OTO 3HAHHWE, BEPHO, aJEKBAaTHO OTpa)karoliee
00BEKTUBHYIO JEHCTBUTEIBHOCTh, HO HE MOJHOCTHIO, HE BO BCEX CBOMCTBAaX M OTHOILICHHSIX.
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H0.K. OpnoB mumier, 4To «UId XapakTepUCTHKH PE3YJIbTaTOB CyAeOHOTO MTOKa3bIBaHUS HE
MOJXOJIAT MOHATUS HU aOCOJIOTHOM MCTUHBI, HU OTHOCUTEJILHOM, HM TOW W NIPYrod BMECTe
B3AThIX. Ho TT1aBHOE 3akmouaercst B ApyroM. JlaHHbIE TOHATHS BOOOIIE XapaKTePU3yIOT JIUIIIb
OCCKOHEUHBIN mpolecc oOlmedenoBedeckoro mno3Hanus» [10, c¢.22]. B ropuamyeckoii
JUTEpPaType MOXKHO BCTPETUTHh KAaTErOPHMYECKOEe OTPHUIIAHWE HWCTHUHBI KaK IIETM YTOJOBHOTO
cynonpousBojicTBa. Tak, mpodeccop B.A.JlazapeBa yTBepkmaeT (cuuTas, 4To abCOIOTHOM
WCTHHBI He CyIIecTByeT): «JlOoCTIKeHne UCTHHBI He SBISIETCS LETbI0 YTOJIOBHOTO TpOIIecca,
HO OTpPaXCHHBIH B MPUTOBOPE, BCTYNUBIIEM B 3aKOHHYIO CHJIY, PE3ylbTaT YrOJOBHOTO
mporecca pe3foMupyercss Kak uctuHHBID [7, ¢.40]. IIpodeccop E.A.Jlons BeIpakaer
COBEPILECHHO MHYIO MO3ULMUI0, a UMeHHO: «lIpomecc AOKa3bIBaHUS MOXHO OIpPEAETUTh Kak
OCYIIECTBIIEMYI0 B  TIPEIYCMOTPEHHOM 3aKOHOM TIOPSAIKE JEATEIBHOCTh  OpPTraHOB
paccienoBaHus, MPOKypopa M CyJa M0 COOMpaHHIO, TPOBEPKE U OIEHKE OKA3aTEIILCTB C
LENIbI0 YCTAHOBJCHHUS MCTHUHBI IO YroJIOBHBIM Jenam» [19, c¢.118]. AOcoiOTHOCT H
OTHOCHUTEIBHOCTh XapaKTePU3yIOT HE TOJNbKO OECKOHEYHOE pa3BUTHE MBICIH, HO H
OTPAaHUYCHHYI0O BPEMEHEM YEIIOBEUECKOH JEATENBHOCTH HCTUHY-TIPOIECC, a TaKkxke
KOHKPETHYIO HCTHHY-pe3ybTaT [18, ¢.71]. AGcomoTHast HCTUHA — 3TO MOJHOE, BCECTOPOHHEE,
WCUCPIBIBAIONICEe T[MO3HAHME TOr0 WIM WHOrO Kpyra TIPEIMETOB, SIBJICHUH OOBEKTUBHOMN
JIEHCTBUTENFHOCTH, T.€. TAKOE€ IMO3HAHWE, KOTOPOE OXBATHIBAET BCE CBOWCTBA M OTHOIIEHHS
9TUX TPEIMETOB U SBJICHUI. B pe3ynbrare yrolnoBHO-TPOIECCYATHHOTO JTOKA3BIBAHUS TIOTydaeMbIe
3HaHUSA 00 OOCTOATENbCTBAX, WMEIOIINX 3HAYEHHWE U1 TPaBHIBHOTO pa3pelleHus Jena,
TIOCTOSIHHO ~ TIOTIOJIHSIFOTCSL  COZICPYKAHMEM, B3ATHIM U3 OOBEKTMBHOM pealbHOCTU. [lo3ToMy
0OBEKTHBHAS WCTHHA B YTOJOBHOM TIpoIlecce MPEICTABISIET COOOW OPraHM9ecKOe EeIMHCTBO
OTHOCHTEIILHOTO ¥ a0COIIFOTHOr0. BMecTe ¢ TeM, Helb3sl IPU3HATh YIaYHOMN MOMBITKY HEKOTOPBIX
aBTOPOB ITOJIMEHUTh OOBEKTUBHYIO HMCTHHY Ha TPOIECCYaJbHYIO HCTHHY, KOTOpas O3HadaeT COOT-
BETCTBHE CyJCOHOT0 IPOIIECCa, €ro Pe3yJIbTaToB TpeOOBaHMUSIM TPOIIECCYaIbHOro npaea. Tak, B.B.
HukwuraeB yka3piBaeT, 9To 00BEKTHBHAS (MaTepHalibHAs ) ICTUHA €CTh (PHUKIWS, TOUHEE, FOpHANIEcKas
(hUKIWS, TTO3BOJISIFOIIIAS UCTIONB30BATh YTOJIOBHBIN KOJIEKC TS IOCTAHOBIICHHS TIPUTOBOPA a TIOTOMY €
COXpaHeHHe KaK CpelicTBa yroJIOBHOTO MpoIlecca MpEeAIoiaraeT, YTo Ha IepBOe MecTo OyneT
MOCTaBJIEHa TMpolleccyaiabHas uctuHa [8, ¢.51-52]. llenpo yrosoBHO-MpoIECCyalbHOTO
JIOKa3bIBaHUs HE MOXET OBITh YTO-TM00 MHOE, KPOME KaK YCTAHOBJICHHE OOBEKTHBHOMN
JIEACTBUTEILHOCTH, HHBIMH CJIOBaMH, 0ObEKTUBHOM HCTUHBL. J[J11 yTOIOBHOTO CyIOTPON3BOCTBA
0CO0YI0 IIEHHOCTh MPEICTaBIsIeT COO00K THOCEOIOTMUECKUI MPUHIIMIT JOCTHKUMOCTH UCTHHBI,
BrzbiBaeT Hemoymenne TOT (DakT, 4YTO B YTOJOBHO-TIPOIECCYaldbHOM Kozekce PecrryOimku
TamxukucTan HeT QUIOCOPCKON KaTeropuu «ucThHay [14, c.148]. A B c1.242 YromnoBHO-
nporeccyanbHoro kogekca Tamkukckoir CCP (¢ n3MeHeHus MU U JIOTIOTHEHUsIMU Ha | sHBaps
1988 1.) ckazaHo: «[IpencenarenbCTBYIONIMI PYKOBOJUT CYACOHBIM 3aceaHuEeM, MPUHUMAs
BCE TMpeNyCMOTpeHHbIe HacTosmuM KomekcoM Mepbl K BCECTOPOHHEMY, IIOJIHOMY U
00BEKTUBHOMY HCCJICIOBAHUIO OOCTOSTENBCTB Jieja U YCTAHOBJICHUIO MCTUHBL...» [15, ¢.129].
CeromHs mcuesna W3 3aKOHOAATENbCTBA M KaTETOPHUS «HMCTHHA», W aKTHBHAs POJb CyJa B €e
noctwkeHud. OaHako TpoOJieMa WCTHHBI MPABOCYAUS OCTAeTCs aKTyallbHOW, MPOI0JDKas
obOpamare Ha cebs BHUMaHue (mmocodoB u ropuctoB. Bmecre ¢ tem, YIIK PT mpsmo mHe
UCTIOJNB3YeT TePMUH «WCTHHa» HHU B OOIIMX TOJIOXKEHHUSX YIOJIOBHOTO CYZOIPOM3BOJICTBA, HU TIPH
perjamMeHTaly MPOM3BOJICTBA 10 YTOJOBHBIM JieJlaM Ha OTAENBHBIX CTaAMSX TpOIlecca W B XONIe
0co0BIX (hopM mpor3BoIcTBA. OHAKO JIETANBHBIN aHAIU3 MPOIIECCYyaTbHOTO 3aKOHOIATEILCTBA
MOKA3bIBAET, YTO TAXKE MPH OTKA3E OT MCHOJIF30BAHMS TEPMUHA «FICTHHA» B YTOJIOBHOM TIPOIIeCCe BCE
JKe ocTaéres mpaBoBasi 0aza Ui TOMyYeHWs] OOBEKTHBHOTO 3HAHHS 000 BCEX OOCTOSTENBCTBAX,
MMEIOIIUX 3HAYCHHE TIPH MPOU3BOJCTBE MO YTOJOBHOMY Jeny. OCHOBY TapaHTHI YCTAaHOBJICHHS
00CTOSATEIIHCTB YTOJIOBHOTO Jielia B COOTBETCTBUH C JIEHCTBUTEIBHOCTHIO COCTABIISIIOT CIIEAYIOIINE
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